






































































































































































































































































































































































































































f>.iriz-.t. i s  ric3t tliscriniinalinlr:i against C'1.EC.s in the use of its BI-R process an3 its crt.aritit% 

RI. %GAT kj 18.1 . I ;  the Scope 06 Qwese's Audit Provisio~s arc tq? 
I"l'ur.1.rrwIy Driaavn because they Do not AHOW the Fartics to  Confirm ----- -.----" ---. .- 
that -- - Eiich Other is Protecting Information Or A b i d i n ~  By otl~cr  
F'rtjvCsions ". . --..--- of thr SGAT or Agreements. 

'I I;, issue \$,it11 respect to audit authority is the scope of such authority."' t)\vesi 

$>'-3:itft:~lii hcticvcs that audit autl-iority should be granted only so i t  can audi~ lsl<flC's' 

%I-lrlit;lg pt-,sr,:ticcx arid I ~ ~ ~ I I I L ' I - I ~ S .  C'LECs believe the audit authorit). shoulti be cxpandcrii try 

rns izr4r:  tftc right ((1 cs;uniinc scl-['ices perfor~ned under the agreement (~. 'q. .  contin~t illiit 

tQ'4?i~~*bx 1% i ~ i a i r~ t ;~ i i i i l ~g  C1,EC' forecasts in the manner prescribed by the Itt\vi. Sr~cil atrdir 

, l i t ! j t r  W S ~  i s  rrliltit~cly granted under technology contracts where parties cscl~a!igc. 

:~rk~*lirc~luat proper-ty. l ' l~esc interconnection agreements and SGAT art: no Jif-fcrfent 

1 9  i s  in\por!a111 i O  note that this audit authority is reciprocal. Both parties shortlll 

Il ;k ' r . r :  a11 e ~ p p r ) ~ ( t i l l i t >  to monitor billing and the safe keeping of their confidential 

it'ad;a~!t~:,ition, urnoilp o i h c ~  things. AT&T proposed these modifications to Stlctio!~ 1 X tct 

28 ? .2 "Exam~nation" shall mean an inquiry into a specific element or 
process related to the &w services performed under this A~reermrflt 
Csn?mancing on the Effective Date of this Agreement, either Party may 
palform Examinations as either Party deems necessary. 

'tf r t ~ t ~ j t  '0121 too supported broader audit authority and pointed out tlxlt such aurhoi-it? i s  

+,-i..tldi~tf u.r itlierconncction agreements it has with  west.'"' The audit authoriry sotrg11t 

-- " .-------7- 

P :: $10 t ' t j  t'r ;it P 20s; 7,'IO:OI W A  Tr. at pp. 4121-412-1. 
* " i f ! G !  ii':\lr ,trp -1173 



rtt:: < i I r I  ' 5  a>siht:, all pa17ics in ens~~sing that each is complying with the rrquisernt.nls 

r b f ' t i r c  .\::rt)c~nt*~tl; t t ~ c  C'c~ntmissiort should therefore adopt it. 

SVgiCi',Cl,i"rI, KEQ%IEST PROCESS - SGAT EXHIBIT F 

4;. %;tZ'i[' - - - -- - - IISxhihit - - - 1; Qwest's Application of its YRP Process i s  -- too F, 
S3rro~y - - - in Scope Creating a Disparity of Treatment Among Scr-vicr. 
' ! '~y>t . . ;  ------ that is Ualjustiiied and Hneffacientt for CkECs. - -  

i ~ ~ . ~ g ~ j ~ i t l ~ y .  (,)\\.~st delreloped its SRP process to accomlnodate CILFC rcqucsu lbr 

% % I .  ao!rlhitintit#rs tllnr deviated from the standard offering, but required no technical 

(17 br4xi,tcahz> test. A'l'&-I' rcqitestcd that Qwest enlarge the scope of the SR1' procesr; i t t  

gr.er;irsrqr:+-:* siinilrtr. intcsconnection and collocation requests that likcwisc U . ' C I L I ~ ~  srcluirr~ 

1) S 
r r i a  i ~ ( : l ~ ~ ~ c ~ t f  t'c;lsihi/it>~ tcst. Qwest refi~sed. Its logic for ssuch reii~snl is unclear. 

i'r.ciititrg a stre~in~linc process for CLECs to obtain services that dei iate sfiglltl? 

f rcr r tv  fhr i71;11r~!:irii offerings anti do not require Qwest to engage in an entire BFK J~SOCCSS 

-rl;qrpe fctt' iitcli~sior~ i n  tlie Slip process. Requiring CLECs to endure the 111orc i.stet~iir:d 

3T)'R jIturlL1rs:; f i ~  every rcq~lest, escept the few listed in Exhibit T: that deviates onll- 

4s i t ! n r l t  + u fi'it~u ;I st;~nCdilrd ~f'fering is to no one's advantage and actualljt llarn~s Cf..ET's by 

L,g,t5c*.smq- +,, ,+ aLj.l;;rrily ilclayirig access to the interconnection or collocation requesivd. l'llir; i:, 

~ = t i t ~ t 5 t ~ t l l  n i t h  thc ~ Z C I ' S  goal and the FCC's efforts to open the local markets t o  C'1.I:Uh 

rn ~ f t e .  n.rtss\ cf'ticieut manner possible. 

0, --- Exhibit F; Qwest Failled to Establish a Mechanism for Treati% 
C~LElCs i ~ t  P& in Relation to SW. 

l%;trfxr tllan repeating arguments here. I incorporate by reference m! cliscussjo:t rjl^ 

:%I,. ri;:%trL8s .~:;scxiatr:d with non-discriminatio~~l-discriinatio and productization discussed i n  rrgurci to 

%[ 1 2 1 7. L\ \~~Ivc,  

a >  ': -rii t - i l  I r i r t  p 5. 7;10101 WA Tr. at p. 4109; 6/75/01 Multi-State Tr. at p 149. 
.'; ,: 3 r i l  c z i I I' Lit pp 89.90; 612510 1 Multi-State Tr. at p. 149. 



1INDltVBllbkJAL CASE BASIS PROCESS - SGAT EXWERIT E 

1%. Exhibit I; Qwcst Failed to Establish a Mechanism for Trg~m~i.n;g 
CLECs - at  Parity in Relation to lCB. 

ICD is generally used to establish prices. Rather than repeating argnments Itcrir, I 

irlzi~rlxxatc by reference n ~ y  disc~~ssion of the issues associated \vitb n~~n-ciiscrirnin;tti~~r~ 

diseusscd in rcgard to SGAT 3 17, above. Importantly, there csists cycn irss rt*idrncc it3 

i+cl:itiurr iri fCL3 rzud Qwest's process for CLECs than the BFR proccss. I t u  :tJcfitit?rl, It i G  

c,.re:lf\tcs a similar "productizing" problem, but in relation to priciilg. 111 StmxtrrrrrjY, klwa~* jr. 

~nst~fficicnt evidence in this record upon which the Commissiot~ cotrfd bast ;n 

reac~nrm~r!~Jrtti(~~a that Qwest complies with its parity requirements. QIVCSI fai!et4 i o  

mcci i ts hurdcn of proof.. As the FCC has noted. the "nltiinatc inrrtlct; c~f'jtnrc?~f ttl;ra x i * $  

;applicarion satisfies all the requirements of section 271. even i1'11n p;\rt\i- l1lt.s ctutunlcrits 

+art  

c!\allenping its cnnapliance wit11 a particular requirement[.]" rests ttpnir <J,)iia;rst, 

I?" CCdBNCLUSION 

This concludes my affidavit. 



BEFORE THE PUBLIC E'TILITIES CCIM JIiSc.;Slg4?d 
OF THE STATE: OF SOU'Tf-f il)hKtSi'f":% 

BH 'THE MATTER OF THE INVESTIGATIOS 
BN'i'6B QWEST CORPQMTION'S ) fktcligt %a, Tf ' $3 $. T a5 
C:OMPLIIANCE WITH SECTION 271(C:) O F  1 
"f HE TELEC9BkUMLINICATIONS ACT OF f 096 j 

I. Micliael Iiydock. being duly sworn. hcrclsy stair: tflal B ant l a ; . q ? r - ~ c ;  'L,fksst,:5;,:,.: t!; 

tllc l,acal Services and Access h4anagemc1it org;i~lizntbr~n :d J. ii&. f 3: ?lie= ! +2?t%!ik,:if~l S P -  

I llcrety affirm the factual assertions oi'111y Atlfldrr~ir orz i irilr'i;'~! l: C T Z Y I ~  A, I- ' c $ : ~ ~ I I s ~ c ~ L : ~ ' ,  
and SGA?' Sections I 1 , 12. 17, I8  & Exhibits 1: & I as tnrc ;ii~d Cr*Tp:<$ rZ,tB2g?E;~:f=~ i i i d  ri;s' 

best of nny knowledge and expertise. 

Dated this 18"' day of March 2007. 

STATE OF CBEOMDO 1 
) ss 

CITY AND COBJNTY OF BPENVER 

SUBSCRIBED AND SWORN TO before Ine this l # " Q p  illa ,2fq+rbhk YiVBizf i7j. % ! j r  ii,ir-: 

I fydock. who certifies that the foregoing is lruc and crrrrccr xtl fwv"41 rttL i?i;i k$~rc:dxS,:,b,*< t",:f 

belief. 
lVi?nzils iarp h;trrd +~tr;f C r t i t s  t,*i j,:_;t 

,+-) 4-,( hfy c ~ ~ ? i l i ~ i s s i o ~ ~  espircs: , j - 



State of South Dakota 

MlCROFtELM 

CERTIFICATE 06 AUTBaEWTlCIITY 

. d 

Tlli(;; is to certify that the microphotog~ahis iznngcs :rpfxr':r;iait!, F T ! ~  f k ~ .  9 ; ; "  - : r - l .  .ii 
microfilm 

.- 
Starting with: 1 col - /65-'- .--...IÎIII,--~~* vu uL.I.I,-~,>, *. Al l  = - i , _ . 

i 

Ending with: 
~%?,* ss: ,,*. ~ . " , ~ , - - . ~ ~ . ~ . . s , , : , . , z , ~ ~ ~ ~ ~ - ~ , 7 . ' ~ - ~ ~ , ~ . ~ ~ ~ !  ,. ~b-*r:,,.,...Z.:,,--:.<.. ,?>- 

Agency: .J <' /Fi;< [-;*; $ 1  LABoR/P.U-c:AL"S&-,"  *,mm,,, - - i - I  - . , r 

Record Title: DUCKETS* F~~14!v4+414 ~8~1w&m~2~s~~{~42*L~tT. - ? - ,  , - 

Contents: L / -  - 3 ~ ) - c ) /  -j -----em* L* 

(Inclusive Datcs/AE~jTtinEare~~r* rri-~ttr'is.r-lt $ 

And were rnicrofil~ned in t11v r.cg~~l;~r* c w t  irsrb 111 lt;i: . , lr;**kc?, . : 8 ;  :ST; i: i 

provisions of SDCL 1-27-4 

I t  is further certified that thc phot ographic-. prr,c*t-.";-. r;:*i.ri 5.: F . E : : ~ &  ~ii!'!:) i > i  S :  ,, 1 :l: 

above records was in a manner 3 rrtr r k r  E I L = . a  - * ,  :?i-  
1 

recommended requirements of t'il>k$IE. t i;j:! i . I a $ i  l . t f i i  i $0 t~ I 1 kf..' ? -  k - b 

microphotographic reproduct~ons. 

& '  . 
Camera I.D. # IL 70 f*:glj$ ?it3.f5.;! l, + :  

,,**? &.kt'I,.:i: .,,-.> :,?, .;..A:~2. :: .";, ..:,.. - 

RDB Number: 9 1-0 1 1 I'Ct.$' $'-.i':{.' F h  ,:z-, .i 
t*f. ,.., . ,,* . ' * . 5 2 , v ?  

Disposal Date: 10 Y E A R S  

I 

Date Microfillned 



Voice Message left for Tim Boykin, AT&T, hy Scott Schipprr, Qwcst, r2prii' 30. 
200 11 : 

1-I i  Tim. This is Scott Scliipyer and I wanted to touch Izasc rrrtIr !(-xi i t 1 3  ifi~: hii :~i*i;r~:  

report behind the tandem. 1'111 ulaiting to get rbtis in writing '1 rm, hi:: 11e.r~ rq .J~ it.*! I. 

rindcrstand. I n  osdcr for AT&T to receii*e the rictailcd reprsrr hf 'gal r ~ o j ~ f '  tit; I : IS;F~R 

groups that home on the tanden1 you need to arnctld jvur itrrcrcc)r~rrrciritr.i ,t2;rt:cr't:E;r!N ,:ti,: 

adopt tho SGA-P language in Section 7.2.2.8 and ul'of'i acfoption t t f ' t i u !  it! >rir,it ClrRit24 i, 

you will then bcgil? sccciving thc repol-t and the ~ ic~work pcr~plc i !$;kt flt.fRt:t! Bri -3fc $ i : r t h  

on that, that is the wa), we arc doing it \with all C"I-EC's drlc! i t  keep". tl ~ . : r # l ~ ~ - ~ f ~ ' i ' t i  ! +if:f z j + @  

sure wliether you have hearcl this or not bcfilrc Iwt I an{ Its s ! . r ; i ~  it rlh 5 iW  & l t r ~ f  1 5 i ~ . B 1  * , z q  

ca1 go from there but that is what I am being told and if sl~rrtrlti ir;rt.c ti Ir, tkrrtrazg :i-i:~ 

aftelmoon m d  certainly I will forward that tr, yc~u trpon ruceil~r cr l '  is. 1 l.ijmE,% 'favt; ,'iir; 

cluestioils, (61 2) 663-3026. My rtnderstanding alscr is. ttt3t .I %'& !' iigrcci! Irk I!W,~S i;r% :!:;* 

worksl~ops so I am not a part of those, I don't knnst, ifycr:r nrc. 'ttr'ltcq~ ~ C I : F ~ C  ;.,?j z$s:l~.~: 

tllings. I a311 repeating them back to you not bccausc t tlavc ;irst iilor~rE k : ; T j . t ~ 1  Bc~lec 5ir: 

i because I havc been told that. So that is ivi~at  I unticrsianii. I t t ' t f i  ; a b V k {  :~r,t!v; .i tja~:,I., , .:,A 

Greg Te~q!  and lea hirii know that tllat is where tvc itre ;%t rig$!$ n.:ytr 



-----tlrigifl:tii kl\.lcssapc----- 
I;r':tr~i: C ' E I I I C ~  T'lt~ugl-rrttan [~rzaiIto:cplough~~~,us~~est.co~~i] 
Sent: Friday. April 06. 2007 3:19 I'M 
I o: Schwartz, Christine, NCAM 
C'E: I:osd, Laura 
Sobjrtt: Rc: Statc o f  Wyoming Opt In 

'I'iai,.; c-mail is i n  response to your e-mail to me dated March 30. 2001 regarding 3 txc.tYw 

kd!yolziing Ir:tercon~aectiotr Agreerzient. You have requested to apt into the 
intet'crrtrncct~on Agreement between CI S WEST Communicatitions. 111.c. (ixow QLxft:st 

Goq3oraiion) and New Edge Netcvork. Inc. dba New Edge Networks dared Augnsr. T X, 
199kl. Sincc Nccv Edge Networks opted into the Covad agrselnenl i t  is not as,ait;tMt. lirr 
adopiion. k4o~vever. you can opt into the underlying agrcemenr with C'o~nd. 

Wc tzntc that the Covad coiltract provides ihat negotiations for a new cuntrttci sl.rclarfct 
l~cgin O ~ I  November 1. 2001. We are currently operating u ~ ~ d c s  the tcnns of fcf.CI,currf's 
ict~ier to IJominick Sekich dated June 19. 2000 and Dom's letter 111 JcFfdated Ju ly  f i i ,  
7,{2iif? rcgitrding the estension of the current Interconnection Agrccmenis. Iror purpcw.; c r t  
this new LU'yonting lutcrconnection Agreement. Qnrcst rcsenes the right ti.% rey\zcsl 
ncgoti:~tions of a subsequerit Wyoming Intercoru~ection Agrcelneni p ~ ~ r s u n u ~  tu tlxcsr: 
tc-nns, 

Since yott have suggested various changes to the Agseemcnt, vce need t i t  set a aimc ; t r  

ncgcl~jste this i~csv agreement. The Wj~oming Covad Agrccmerjt does l~ot  cc~ntsin !!te 
I.irrc S1;iarit1g a ~ ~ e ~ ~ d r n e l ~ t s  SO opting inro that Agreement should somc~vlmr sinrplif) t l x  
Jisct~ssions. Also. although the Wyoming SGAT docs nor contain thc SG::ih'Y c ~ p t  in 
lurrguiagc and the standard agreed to language contel~iplates an  an~cnrirnent to nri csil;rfr~g 
:igrecmcnl, Qtvest will procced under tllc spirit of !lie workslrop disctissiurrs in t t ~ c r , ~  
nilgotiations ar~d discuss your opting into portions of the L%'yomil?g SCiilT. Wc $ 3 1 '  

c tmrs~  need to discuss whether there are any legitimately rclatcd terms. 

I ivouIcl also appreciate if! nu nould send the hlulti-state SGr\'S Suctiiti~:? ? I tlrrir 7 E 2.' 
;~r.td 10.2 thru 10.2.9 referenced in your enmil. Tl~is icinguagc will he. vtr) hc?priil ;th tte 

ncgsriarc this nc\v agreement. 

Similsr to >,our disclaimer. Qlvest's agreement to proceed in this rnannci-. as Jescr i ivd  5tt 

this letter, is ivirhout pr-e-judice to any positions Qivcst has takcrl prci*ii.rirsty a'tr rlx:? z . ~ A F -  
in the fxitt~rc. in any legislative. regulatory or other fbrurn nddl-essin;; any mawr.;, 
irrclndi~g those relating to the types of arrangements contained iri the ulrirnntc. li'>.~~tl~ir~~t 
fr~tereonnection Agreement. 

Illarili you, 
C ]luck Ploughman 
f-ead Negotiator 



1$01 C'aiifornin Street 
l~lcsurci 2440 
k n v c r ,  C'O 80202 
C)stcrtrer 8, 1999 

BNTERCBNNECT NOTPFICATIQF.; - ATK 

John Blaszczyk 
h'T'& Î- 
1875 I[,awt.nce St. 
I Oth Fi00r 
Denver, CO 80202 

13s you arc probz~bly aware, U S WEST recently reached an agrcemeot x v i t l r  I,'ititcns f "t;i$irrr:' 
C~~nlpany to sell certain exchanges in Wyoming. ?'he exchanges being snEti :KC tf;isplaycltt isrrl 
At$ad~mcmt I .  U S WES'T and Citizens anticipate closi~ig this ira11srtctit~:r l a w  [!:it; yc;irU chr tp,:r':> 

i tl 2000. 

Qur records show you either currently have an ir~terconncction agreemalt .\trir!r l i S W6:S I ibr 
some or ttll itf'these excli;mgcs, or are in the process of rrcgotintitsg an in~crcrltlnc~tilirt~ ~ : g r ~ ~ f i t c : ~ l ~  

, - with tJ S WEST for some or all of these exchanges. I his lcttcr c?di . i r~~~cs  ~ J I C  E I Z I ~ ; K ~ .  4 b f  t t i rk  ~ i t c  
~lpon  your iriterconnection agreement xiith LI S \VEST. 

With regard to the exchanges that are being sold to Citizens. your inrcrc'rl~nr:czic~nt crgjt-r~p~iit~:ttk 

with (.f S &'EST \vill tcnninatc on thc date ofclosilig bsct~~tsc I : S IfiI:SlL^ tr, i l i  rltr  ~ ~ I U ~ L T  f a t *  

providing service in those cschanges. Your ititerconnecrinn ngrcclzlcnr ~ i i t ~  I ' S W l 3  ,"i nait 
rcrnnin in cff'ect for all exchanges in W1yorning covered by yotir ugrccinut~r trfsish :arte ;nu.r kgix~p: 
s ~ l d  to Citizens, for the fir11 term of the agreement. 

kirtlilc your agreement with U S WEST will tern~i~latc as to tfic sold t.scirn~.sycx t l t t r l i t  I;Eihi~~g. 

hot11 U S WEST and Citizens recognize the importance of mir~iini/ing iltiy ciisrrnprirsti i i r b  !ar i i i  

inrerconnection arrangements i n  those exclianges. 

'I'hoseforc. during the pcriod prior to closing. if il S WEST is prt~vicliing i i l ~ c r t . c i ~ ~ r ~ t - ~ ' i i r ~ ~ i  :4t-i Ti 3 r i . l  

in you in any of the exchanges being sold. Citizens intencis to initiate" i~3tirntf:if nc$i~ri;ifs;~~:~~, ?dr:ifr 

you to establish a new interconnection agreement for. those cschanges. C'itis<cn3 t ~ t w f i i  fJjq~; 

tnake this transition as sealnless as possible. and ~voulci espcct en ctltcr iratrt trrlr;tr;tinrrc*cd:t !r" 

agreements for these exchanges effective on the clatc ofclasin~, slihjec: ; t i  ~x;;) ri:,itr"irll;c! 

govc1~1111ental approvals. In the unlikely c~lcnt that you canl-ror rcact~ trtl ngt,ruczna*rit t~rrlk I : r i tc ; i~  
prior to the closing of this transaction. Cilizcns will contintlt. to pnrariilr i i ~ ! ~ r c i x n ~ ~ c r ; ~ i i ~ ~ ~ ~  ,iif-t iii, i,"i 

to yoit, iinder the same tcnns and concilitions sct fortlz in  your iipelttlrctlt . ~ . ; i r i~  3 1 S tk'iaS I _ 3,; 
ensure that there is no disruption to you or your customers. Citizens will prr~r-i t l~  .~rt-i!f it;i1~4i$;;s;~ 

intcrcorinection services until such time as that agreement titr-nlinarcs. I)$ >rr t f  ~ i f ~ f  t'it~fi:if 
establish a new, approved interconnection agreement for these cxcIliingr~. 



If you clirre~~tly receive any interconnection services in any of the sate c*xcj~a~~gr.;, f,'j:riqn.r, n r i i  
colrtix~t you shortly to informally begin the process of establishing an in tcr~onn~r i i r r i  ;%pcer%~-iih 
We anticipate that you and Citizens should be able to agree on irtterctma~ctti~rn ccrr-r%t; yiaat i  

co~~ditions for the affected exchanges well in advance ofthe c!of;ing cr f  l!lrs tmsrsai:trna; .; 'ar;is;ii 

is committed to working with you in that regard. Questioris cor~ccn~in~g rhis firrrccss 183;r~ 

dircctesd to Lawrence W. Wetzel at (214) 365-3343. email at  Iu-ctze/G~ czrr,ci.zrt-r, 

UiIlilc you will 17c working   no st closcly with f itizcrls ill arriving: a"iein~:r~rrl~n~~iit~~t .ngtfiezr:z,-trft 
for the sale exchanges. please do not hesitate to contact r.ne if ?a11 fx;tt'ft ;my i!ticStftsfFI+ r r i  Ci;fiCcrXt% 

regarding this process. 

Prttty EIahn, Account Manager 

Attachlent - Wyorni~~g List of Exchanges Being Sr~lrf tr, Citize~s 



AFTON 
A F'TON 
A FTON 
LAKE 
LUSI< 
MAMMCITH 
OLD FAITHFUL 

AFTNWYMA 
AI-TNWYrvlA 
AFRIWYMA 
LAKEWYMA 
LUSKU'YM/+ 
MMTHWYMA 
OLFTWYMA 



AT&T1s proposed changes to Section 5.9. 

5 Q 1 ? Except as othe+!se pr_~~v_idgd in-Section 5..10Leact-i 
of the Pat-e~es agrees to release, indemnify, defend and hold 
harmless the other Party and each of its officers, directors, 
employees and agents (each an "lndemnitee") from and 
against and in respect of any loss, debt, liability, damage. 
obligation, claim, demand, judgment or settlement of any 
nature or kind, known or unknown, liquidated or unliquidated 
including, but not limited to, reasonable costs and expenses 
(including attorneys' fees, acco.ufimtg__fees, or other fegs) 
whether suffered, made, instituted, or asserted by any other 
Party or person, for Q)-invasion of privacy, (ID- personal injury 
to or death of any person or persons, or for loss, damage to, 
or destruction of property -or the environment, whether or not 
owned by others, resulting from the indemnifying Party's 
performance, breach of applicable law, or status of its 
employees, agents and subcontractors,; OF (iiii for breach-of 
or failure to perform under this Agreement, regardless of the 
form of action, or (iv) for actual or alleged infringement of 
any patent, cgyright, trademark, sew& mark, trade zame, 
trade dress,-tcacle szcret or any other intellectual p_~op_e~rty 
right, now known-qr-later developed, to the extent_th-at sqch 
claim or actio-n arises from CLEC or CLEC7_s_cyst_ommer1s use 
of the seryicgs_provided under this Agreemefit. 

5,Q. 1;2-- Whew- the-third--paft~falai~is-~i3de-by-~0~-tb~0ugk)--an 
anel -user of- one- P)-a&y-ag&tinst-the-otkr&~w Ki4airn- i~-bas& 
on- d sf@& ilr~3-or-fauCtjl-~e F \ t i ~ e ~ p f e w d + M k e r ~ @ - b -  t k s n e  
Par4y, then there-shall-be no obligation-ef indemnity-unless the act-or 
omission giving rise-to the defectill@-or-falllty-servims is shown to be 
crptentianai-a~d- maliciousmiscoadu~kof#e-et kepPaQ7 

5.9.1.3 Reserved for Future Use. 

5.9. ? 4 -For purposes-of- Sestio~~&@-3~2~-where- the Padies have 
sgreed to--provisioa- l i~esharing--u4ngmS@er;-%nd-u~e-i '  
mmns the-DSL- providerLs-end-user--fo~slalms- relating -to- DSL-and 
th-c; -\ioim -sewice providerLs-end-user-f~f%Iaims--reIati -voice 
sawice. 



5.9.2 The indemnification provided herein shall be conditioned 

5.9.2.1 The indemnified Party shall promptly notify the 
indemnifying Party of any action taken against the 
indelnnified Party relating to the indemnification. Failure io so 
notify the indemnifying Party shall not relieve the indemnifying 
Party of any liability that the indemnifying Party might have, 
except to the extent that such failure prejudices the 
indemnifying Party's ability to defend such claim. 

5.9.2.2 If the indemnifying Party wishes to defend against 
such action, it shall give written notice to the ir~demnified 
party of acceptance of the defense of such action. In such 
event, the indemnifying Party shall have sole authority to 
defend any such action, including the selection of legal 
counsel, and the indemnified Party may engage separate 
legal counsel only at its sole cost and expense. In the event 
that the indemnifying Party does not accept the defense of an 
action, the indemnified Party shall have the right to employ 
counsel for such defense at the expense of the indemnifying 
Party< _-Each Party agrees to cooperate 2nd to cause its 
epplo-yees . and aqents to cooperate with the other Party& 
the-gefgnse of any such action and the relevant records of 
eg?&-PhFy shall besai lable to the other Party with respesJ 
t-g-gny such defense. 

5.9.2.3 In no event shall the indemnifying Party settle or 
consent to any judgment pertaining to any such action without 
the prior written consent of the indemnified Party. In the  
event the ir~demnified Party withholds consent, the 
indemnified Party may, at its cost, take over such defense, 
pruvided that, in such event, the indemnifying Party shall not 
be responsible for, nor shal! it be obligated to indemnify the 
relevant indemnified party against, any cost or liability in 
excess of such refused compromise or settlement. 



riFFl[DAs%'lr'g$ OF JAMES W. TADE 

"--a 

i, f,rfgigc $4' fb.ih,*, t~elttg first CIUIY sworn upon oath, depose and state: 

k 5 :!>+tkx !hr-* ,t!frclavrt of  my persunal knowledge and free will. 

J f :!im ;~:~rrtplrhyrgcl f ~ y  A"Tc%'I' Brniadbnnd i n  Saint Paul, Minnesota, which is an affiliate 

~7-3 TPQ: p w p z  i:rltz$gr*kIly itf ,4'Ek&'l* Cnrp. (collectively "AT&TW). 1 began my employment by 

% $ &. iqs $z-ufw;~ $ C4$56), 

2. f ig$q~$- Trt ~ ~ A W C  1 ,  )i t ~ a ~  ;: J c s L ' ~ ~  telephone customer of Qwesr Communications, Inc, 

&w' m$ 2% fi:5i"hl$7~1ii~~2 : ~ d c ~ o 1 7 ~ 1 1 ~ 1 f n i ~ a f i o n ~  service. 

if i l t ~  L ~ Z  $ B * { ~ L ~ I  $1841 t 8, ZOC)i,  I subscribed to AT&T local telephony service offered by 

$5.3 $4rarfrda-s,-rut, thur 1 % -  E rcrql~csaecI that AT&T switch my residential local telephone 

, ,.. 
a$+$ k rCP $$5$iirh$$ f f ~ . f ~ f ?  8 5 9 1 ~ 5 1  tC! !$-I ~k I . 

i'f'8'$' +~:fi~abiat~,.d llrstallatron of its local service st my re-sidence on Junc 1, 2001. 

t+ ' 9 f ~  vwt:k prfor 9 1 ~  th i :  instalilation, Qwest sales people called me at my home four 

d . c~~~~~ , . Y 4~rr;"? cdieh? tt;t..ice t'tll;~ (31" ahouf May 28 and once on or abo~it May 30. Qwest sales 

,,- c ~ g . * ~ s g x t S , r t i b ~ ! i  " Jk ,, s:allr+ei ;t f'nitrrh l ime  the morning of the AT&T installation on June 1, 2001. 

i; 

. ~ 3 , b  t'tl tftc lel~pllunc solicitations, Qwest representatives indicated their desire 

tr'; %z$G: ~ $ 4 :  ~ i ~ l i t : ] ~  4?;36k 10 Q W C S ~  l.?ecarrse they knew I had selected another carrier 



P T%ri* f : ~ * * t  3\vc* tiztacs t t ~ i i t  Qwcst representatives phoned me, I[ informed them that I 

:*:%n g f ~ : $  !fifarp$~cd iattr ~'6l; l t f : f l i :1g I?:LCJC t~ Q W C S ~  and then 1 h u n g  up. The third time a Qwest 

F~fW'%-b*!d&~t  pheaiaa:ci mel I tvlti that pcrson that 1 was hiot interested in returning to Qwest 

sax~t dir%il.d $!<pin t t ~ )  nut  call ;]gain. 

$3 O g r ;  ~jhc zf;~i"\r~itr~$$ o f  the AT&T installation, I received the fourth solicitation caIl 

il+i-h;~$%- f 2 3 ~ ~ < %  ~4% in  Ehr' \trcviottS car'lversuiions, the Qwest representative requested that I 

~ g $ % y ? r  f$ir~i:~t f ~ +  r l ty lil-001 r(:sidc~?tic?l telephone service. Not only had Qwest faiied to 

%8$di T A ~ ;  = C Z ~ U S ~ L % E  t-:%fis1 PI:L~IEC?;~,  h \ 3 t  the salts representatives were extremely persistent ir! 

v%ih7$ @Id&fti: k 4 i i i \  t93t:k rity business bcforc 1 even had an opportunity to switch my service. 

$irr%hf:r tXlr Affiiirrt sityctl~ naught. 
L . 2 "  

$ 5  , h G, .- day of  June.  2001. 

4 :  . * I  worn  lo !?chrc me this  L !  day of June. 7001. hy James W. Tade. 

Notary Public 1 



rOT&T9S VERIFIED CORIMENTS 

REGARDING PUBLIC INTEREST 



.A. Entroduction 

i Izr= i:xtl*iri: ;tarercst lt-tqi~lr>, sepscsents. iryrer- ulia. an opportunity for this 

O 'h)il!t~h4-;*,lr k ~ t  "ti) ivllsltrt' that no other rele\.ant factors exist that w o ~ ~ l d  frustrate the 

t":iagr~=isrw?;tI tntcn; t l ~ u t  inarlicts be open.'.' This language reflects the broad purposes 

3 1 4  .in: ;crtt.iliu intersst inquiq, and A T&T sees this public interest inquiry as being bqf 

f ~ , b t y . i r ~  f ~ ~ c ~ ~ ; h r t r i l y  open-cnrlcd. 111 illis context, Qwest's attempts to limit this inquiry 

3 % l l t  d t j  h; i~:~ltlrcLl. 

l " l~ t .  puilt ic interest incluiry is not only separate and apart from checklist 

v~rto~l?i.r;rntc, it is ;11sc) the l i l ~ t  item r~~entiotled in the Telecommunications Act as being a 

pus:r'qtiisito for u grant of271 autliosity. Under 47 U.S.C. 271 (d)(3)(A) through (C), it is 

uy>yiitretlk til;\t u I % (  )C' rq>plicant such as Q~vest musl first show compliance under either 

k'tacA tzs 'l'rilclr: U, followecl by either checklist compliance (under Track A) or SGAT 

wt~~ltidtriaicc I uncicr 'I'sack 13), followed by compliance with section 272 (the separate 

,rSfTlt;xrc rc~itiircnrcnts). and thcn. lastly, the public interest requil-ement.9-11esc 

I C ~ ~ H ~ Y C : I I I ~ ~ I ~ ~  arc sel  li~rlh in logical and sequential order, and to take them out of order 

~+neilrl trc iu~proper ilnd caountes-productive. 

,A'X'&'l' t11ereSose reco~nmends that the Conlrnission reserve any decision on public 

i31icrcr;t ~ $ 1  Icnst ~ i n l i l  s~ich time as all of the following have occurred: i'lrst. that Q\vest has 

ilsrricrrrsli*iitetl ihn~ it  has fillfillcd its Traclc A obligations; second. that all checklist iteriis 

. "  ,,-..--- 

' .lp/.iircr~rwl I$ l'~~r.r:ulr !Vciv Etrglut7clr, 117~ , Bell A1Iut7Iic C'OII~IIIIIITICC~~~O~~.~, Inc. ftUhlcr I'errro~r Ln~ ig  
I ' I~~:(~P:I 'L~),  NStYII.\* LOIIS I) IS~LIML'L:  C O I I I ~ L I I I ~  (~flblci I/crizot7 E~iici-prrse Solrlr1017s) tmd l~crizori (;loha/ 
.Q,-$~r,{rrk~ lnc. , fir ,.I uthori:rrtron lo Provrrli> In-Rc~lon, Itile~.LA Td: . I  Se~-vice.s ill h~tci.ssrrch~uctis. FCC 0 1 - 130. 
Ci-' I?i+cket No 0 1-0. (re1 April 16,200 I )  at para. 233 (hereafter the "Verizon Massachusetts 27 1 Order) 
' i fte dcut.lopn~cnt and implementation of the Qwest Performance Assurance Plan or "QPAP" has also 
qepr.trcr.a!ly been viewed as integral to the public interest inquiry. In view of the fact that QI'AP issues are 
berng csa~riinc.ii by illis Commission separately, AT&T believes that the establishment and itiiple~nrntntion 
of it, Prcspcr QPIZP should illso be a prerequisite to the public interest inqulry. 



' 1 

'i,rz,k L-?,,, dh--+ :,>, ,;-'.: 2~ -5gL:; :;7i--f~ I_;;~?_xG +:cs ~ C : C T ? . ~ : Z ? ~  its br. 13 ~ ~ ) r n ~ ] t : m ~ e  ( ~ n ~ l ~ d i j - l g  

-6 * + 

::ccil>-. $:: :efzc $ < l  it. i i<*StizEf. - mzrri. riz,.rr &err' h25 beef1 a sb~tv ing  rhar C)s+csi :S ir, 

, -~r:~g'. '~,~i~;; 1i::ji; J1 i i: ( '  272 .  31;d ft:uni-i.  hat 2 s~ft icl t 'n~lt  dctailcii. rflkttrir 

fWi$<tEt>:?l:i;tt L1(k..i.ifxjlil*l p\317 15 i i f  ~ ~ B C C  tx:th sufiic~tnt assurrrncc i t  t i - i l j  remain in p i ~ c c  

{<*s  ;w rc*z,un;rklc ~rert:d elf tiine. 

f ;ir~l:crtnktre, i i i r r r j  onr: 01'these building blocks is found by tllc Co~nmissi~jn r t i  

!L" ~tw.e~'it or ir~:irlr,:~j~it~i'. ihcn approifaI of Quest's 271 application should-indeed 

Idliis! itc t~izhl~cltl (inti! such timo as Qwest has corrected the shortcoming. or gr:roup of 

efiiat.fr:u~mirrgs. 

13. Tlbc Standard for the Public Interest Inquiry 

:'it; pt'cviotrsly indicated, A'Iq&'i' believes that the public interest inquiry clllder 

-qbcticrrl 2 11 i s  nt.ccssal+ily open-ended. Ultimately, the public iiaterest standard involvcs 

t\rc q ~ ~ e s t i c ~ i l  ctf whctl~cr the public as a whole (including conlpetitors and competition) 

\tiif! h r  l'tt~rmcd by Qwcst's entry into the long distance market. In order to approacll this 

tjrl~~stjott, t'hc FCC-' starts with other, preliminary questions such as :vhether the laca! 

n~:rrkct i s  irsdrsccl open, and if  so to what extent, and for how long. However, these are ncjt 

;ill-h~ctrisisc qilcstio~~s, and should not be viewed as lin~itiiig the scope of this 

7 .  r'~irnn~it;?;i\-rn's incluirj*. 111c laliguagc o r  thc l/'er-izon IZ;lc1.s.sc~cl7a1sef~s ,371 OI.L/~I - ,  .SZI/~/~[I, 

ct~t~lirn~.. ;  rhis. 'l'lie j ~ ~ b l i c  interest inquiry is intended to "ensure that no other r e l c ~ i ~ i i  

I':tv~c~i.s exist that would frustrate the Congressional intent that markets be opell." The 

I%'S' goes on to say tlaat "among other things" it may review both local and lollg distance 

nruukets, ehccking for "unusual circumstar.~ces'' that nlay nuke cntly contrary to the 

p~uhtit: in:t!-est. In addition, the FCC has stated that "another factor that could be 



s~kc\~rt~r'' xkat~rld iuvcrl~~r:  thc qurstio~i oS"\vliether we have sufficient assurance that 

trr_%abeti tvrtl rcrrlnin c.tpcn after grant of' the application." See Crei.izolr A ~ 1 ~ r . s . r t r c . l ~ z ~ s ~ ~ ~ f . s  -7-1 

f:k*r;kr., 3t pat;t. 731. 

Ni!\~ht:rc. I~cl~\c.\.cr. Iias the FCC's p ~ ~ b l i c  intcrest inquiry been circumscribed or 

httaritrf tt~~jtisf ~ I I C S L '  t \ v  q i~es t i~ns .  AT&T maintains that the PUZ's public interest 

irliijtiiry is sirnilarl j arisncurtibered. 

IT\ tixis contest. tlicrc are some specific issues whicli AT&T would like to bring to 

iltt" f:t~n~~nli?:r;ii~r~'s nttcntion. by way of incl~ision, and not by way of liniitation. First. 

t l l " & . ' i ~  reren~nins cnnccmcd over the current high level of UNE prices. AT&T here 

p~mcnts  :I t l r t~n~b-na i l  coniparison of these rates to Qwest's retail rates. revealing that tile 

t~rrli;ar~t ~ v h t t i ~ s t ~ l t  pricing makes i t  ilnpossible for new entrants to compete ~lsing LJNl,s. 

Scct~nil, 1111. currcnlt high Icvels orintrastate access chargcs will have a sitliilur 

i t t t t i~i~f~~p~ti t i t tc  eI2'ect o n  both local and long distance markets. post-271. l'llird. ,AT&-1' 

Izr~l~cs~:: tllat thc threat o f a  price squeeze is very rcal. and in fact. has occurred subseclucnt 

t t l  isstrnucc of'tllo I-C'C' ordcr which (,)west has elsewhere asserted "fully resolved" tho 

price sqtiit-c~c issue. Fourth. the ongoing, unabated anticompetitive behavior of Qwest 

inrw \7t' at1dr~"sseci by this Commission in advance of any grant of 271 autlioriry. 

i r l  aridirioll, one funciamental problem with Qwest's presentation on the issuc ol' 

pt;l>lic intcrcst is that it in~properly downplays, and in some instances completely ig11orc.s. 

thc ism! and substantial market power which Qwest has, and its ability and inccntivc to 

use ttrili mtukct pcn\.er to exclude competitors from the local exchange marketpliicc. 

' f h c  plain and silnplc fact is that ()\vest cannot presently sat is^ its burdcn to s h c ~ t  

riiixt its interL,i\Ti'i :iuthorization wou!d be "consistent with the public intercst. 



c, '~f~tcfiic:n~t ' .  snd  ~ieccssi t .  " 47 I '.S.C'. 27 1 (d) (3  ) (C') .  Qwest has not dcmonstra~ed 

ctrn11~1i;tttc~. \ \ i th  tllc I4 point chcck list. I3ut even more irnporr,int!y. cIicchli\t 

cc~ntpli;incc nlollc 15 1101 S L L S I ? C I L ' ~ ~ ~  to satisfy the public iritcrcst rcquireriien~: 

In rilir~king oils public interest assessment. we cannot cu~lclrlde tlint 
cutl~l~llnnce uith the chccklist alone is sufficient to open a B0C.s local 
tclcconi~~~unici l t i~~~is markets to competition. If we viere to adopt suc l~  i ~ .  

~:.onclusion. ISOC' cntry into thc in-region intcrLA'l'A scrviccs mal-kct 
~ s o u l d  al\vays be consistent with tlic public intcrest requirement ~1~11c11evur 
a 1'31it' t~us implemeritcd t l~c  competitive chccklist. Such a11 approacli 
\vr.ruIrl eSSsctivcly rcaci the public intei-es~ requirement out oi'tlic siatutu. 
(:nrrtKu.y to ihu pl:lin language of section 27 1, basic principles of s ta tu to l~~ 

1 ~~1i i s i r~ ic t  ion. ancl sound public policy.. . . 

:Is t l~c  I:C'C' h:~s rcpcatcdly confil.~tied, "tlic p~iblic intcrcst rcquircmcnt i s  

irrrlc~rcrrtieni ol'tlic s[:~tutory checklist and. ~lndes ~ ~ o r m a l  canons oSstari~tor\~ cts~~stnlcrir~n. 

rcq~kircs ; r i ~  i i~d rpcndc~ i~  dctemiinaiion."" 11 requiies tlic Commissiot~ -'lo rcvie\v tile 

vircrlsltht:incos prcscntcd by tlic applications to ensure that n o  nthcr ~-crlcl.~nlr f~lcroj:s c s i s ~  

.. i 
titiit \ $ r ~ a r l r I  ii.ust~.atc tllc congressional intent that m;irkets I-IC open. In sliort, the esscncc 

rirc iruhlic i ntcrcsr inquiry is f'or the Commission to detcnninc ishcthcr. 

~~r,ii\;irbstandi~g ci~ccklist conipliancc. tlic BOC applicant's local markcts ;tie irrcvcssib~y 

frr r i ~ r *  .t hrrrer ilf rile . - I / ) / I / I L ~ ~ I ~ I o ~ ~  O / .~ I I IC '~ I IL ' L . / I  AI~ch~gciti P I IK \ . I~ ( I /~~ 10 SCL'IIOII 2-I of l l l~ '  C ' ~ t ~ ~ / ~ f ~ i t l / ~ ~ r r t i t ) ~ l \  

,Irti (I (  /Y3.f ,  c1.s ,.l,11~17t/etl, lo  I ' ~ . o ~ ~ ~ r i c  1/7-11~g1017 1171~/./~,~IT.~l ,TCIV~L'L'S in  AIIC~~I~LII I .  13 I'C'C KciA 70543 
ld4171, 31 pili'a. 38') 
Sou, fhr csample. 111 I I~L* .\lcrrta- ry' 111~. ./o117i .-l/;r,~~/rt*ur1o17 bj- S13C' C ' ~ I ? I / ? ~ ~ I / ~ I C . ~ J ~ I I I I I . I ,  Itlc . S ~ ~ ~ r r / r ~ t ~ ~ ~ . ~ f c t - t ~  ULdi 

ii'lCy?t7ircttr~ i + ~ I I I ~ ) C I I I ~ ;  toiJ SOI I I /~ \ IP . \ IC~I~  B L ~ I  C ' ~ I ~ ~ I ~ Z ~ ~ ~ ~ I L ' C ~ ~ I C I I I . Y  SPII.IC~S. 1 1 7 ~  (ilh:i~ . S ' ~ I I I I ~ ~ I I . C . Y ; ~ ~ I ~ ~  Bi.l( i,~ir!g 

l j i~ f i i~ f$ '~ ' . f i ) i '  P~'O\ '~SII I I I  of /I?-/~'L'SIOII I I I IC~./.,~ T,-f SC~-I~/CL'S It? K~ I I~S( IS  i i i i ~ j  O k / ~ ~ / i o ~ l / ( a .  300 1 1,il:XlS 12fIZ. 
i l O ( l I  ) at para. 767. Irr 117'' , l I c1 l f~~  o/ 111~' , - !~/J/~CLII IOM hj? SBC' COIIII I IZIII I~(;I IO~I.~ [11c , SIJI~~/~II.L'.\[SI.II [IL.// 
. . 
f i ~ i ~ p A ~ t t t r ~  C'u/t1ptlt7\~. c311d SO~L /~ I \ (~~ 'S IL ' I . I ~  Bell C'CI/~~I~II(IIICCIIICII~S .Yer~vices, Inc tl;hfu So~tth~r~e.~lcr.r i  Bull Lr~~r ,q  
f)tr.f , lt~~i' i".  / ' ~ ~ ~ . V L I C I I I I  I0 .%'c[I(JI~ .?'I nj't/le T~/~COI?~I~IIIIIICU~~IJ/~.Y AL'I (4.1 096 10 PI.O\'IL/C' /~?-I<L?~~~IIII  / t l l i ~ f . / l  7:1 
.Y~~~t.:rsc:\ 111 l i i ~ t r . c ,  I 5 I:('C IZcd 1 8354 (3000). at para. 4 1 7: and It1 the Alnllcr of [he ,.1/1rlrcnrroti 8t.11 
iti=lb?tli' ,Y~*tts 1 ( ~ k  : I I I / / ~ I I ~ I ~ O ~ I O ~ I  L ' / I L ~ L ~ ~  SC 'C~ IO /~  271 C I ~  117~ C O / ? ~ I I T I I ~ I I L ~ C I ~ / O / ~ . S  ' 4 ~ 1  10 ~ ' I~O\+ IC /C~  / I ~ - ~ ' L ? , ~ I I J I J  

fm<-r-!,.+i 7: j  ,SCJT~~;~> 111 I I I L ,  Slilte of ~Vc l l ,  YorX. 15 FCC Rcd 3953 ( 1999), at para. 423 
' : ,  . t i  - I I I  7 1  Ort/~.*r. nl para. 767 (emphasis supplied): .\'c\~! )'ark 2-1 Or.ilcr a: para 
42" 



A* strouti bclcr\\. numcrous "relevant factors*' confirm that local nlnrkcts 111 South 

f:E;tkr3$;~ i1a-C not By an>- tncnns open to competition today, and--absent significant steps on 

tkc p;rt~i c~$'Q\vtzst --tvill not hc opcn to competition in the near future. 

" l - ~ t  hugi1.1 tvitli, thcrc is \.iriually n o  UNE-based competition for reside~itial 

c.ttsF~?nrtlt.Y tt~rkry, and n o  gcnuirlc pn~spcct for increased UNE-h:i:ed residential 

ctrrnpvattiv~~ in thc near future. Contrary to tlie letter and spirit of the f'edcral 

fQ$cr4~!rznz~rrticntio:ls Act of' 1996. @vest has blocked competitive entry rising UNiis and 

T:>gI<-Tk, t i n r l  i s  fbrcing co~iipetitots to resort to the constr~iction of separate facilities i11 

ttrctr'r 1t-1 Cntcr  t l ~ e  Incal market. 

C. Qwest Maintains Monopoly Bosver 
over Residential Sewice. 

'fltcrt. is no rrleaningfi~l UNE-based competition for residential customers in St:ul!i 

14akc:,tn tocltry, 'l'liis lack of competition is a Sactor directly relc\~ant to whether [bc local 

nritrkct is open. 'I'o be sure. tlie FCC has repearedly declined to identify a rnininiuru 

mttrkct shtrrc tllnt f-'1-ECs ~nust  capture before the commission will declare a ~ilarket to be 

i~pct l .  I3uf this Co~~i l~i i ss io~i  need not impose a mirii~iiurn niarket share in order to take 

lnrn account tile fact that rril CLECs today are able to mount any kind of menni~zgful 

LtNfS-h:~scd co~lipetitivc threat whatsoever to Qwest's monopoly control over residclitinl 

focd sc~vicc in thc state. 

13y i?s own  actmission. Qwest is providing only 17.803 unbundled loops in tlic 

~ i r i i rc  state of South ~akora . "  Qwest has not provided ally break dmvn of this total 

~ C ~ \ V C E ' ; ~  ~ U S ~ ~ I C S S  and residential, and apparently would concede that all unbundled loops 

-+-.,-. --- 
" Esttrbi: DtT-6. p:qe 1. line I ,  accompanying the Affidavit of David L. Teitzel. 



7 - +zzc r x - . ~ * t [  hi, 1'2 i f..*:+ I r k  pntt isrut1 trus~ncss services. I'hus, i t  is clear that LINE and UKI'- 

itP cr-mpclitttm t i 1  E ~ T C  rcsidcntial locrti ssc11:inge market in South Dakota has been styniicd 

~ O i j  Es ~ t i l t j r i j  ~ I C I S P - C S ~ S ~ C I I ~ .  

+iVf1r;l.n altcntlun is turricd to the resale niarket for residential service. the situation 

ia  r'mj ;!t;tit;tr. tJ\tcst's ~.cct\rds demonstrate that there are only 5.648 resold residaltial 

Ezne~, i f ;  rhc: st,itcz. nccot~ilting i'or oiilj. three percent of the overall residential lines in 

-*3:r% i re ,  

L * 
I41e Elst i s  that two o f  the three rtxlnilnble avenues to competitive entry in the 

rc~,.stalrntisl nlnrlicr----rcsalc :tticl I!NE provisioning-are effectively blocked. Furthermore. 

!Is~'Pc i r r ~  t t ~  t\\.i> a~'t*lti~cs thc?l 1110st require Q~i~es t ' s  affiniiative cooperation to implement 

4tfle lftilxl hcii~g to builci separate hcilities, an extremely expensive. capital-intensi1.e 

a~iarbcst c ~ ~ i r y  il~171.03~k).  

' f-lre tci~at nunihcr of ~tnbtlndled loops in service, on the first line of Exhibit DLT-6, does not enter ihr: 
~ ; i 1 ~ ~ 1 l i t t i ~ n  of CLXC residential lines foutid on the ninth and sixteenth line of that eshibit. In ordcr to arrive 
;\I ttiar figi~rc, Qwesr adds resold residential access lines to its o\\ln estirnatc of CLEC-owned facilities 
p.'nvirling residential service. As a result, Qwest has conceded that UNEs are not being used to pr-(>\;idc 
re\identinl service in Soitth Dakota. In view oftlie pricing disparity detailed in section D of'the Public 
Intermi portion of these comments. it!fia, this is certainly a reasonable coilclusion. 



D. Thc Evidence of Insufficient Mixgins Demonstriitcs 
that Qwest's Eocat Residential Markets 

are Closed to Competition. 

Another relevant. factor is whether. under prevailing [_INIf rrtles, crln~p~t-ti.tit L. rnts!) 

is e.conomically viable. As the FCC acknowledged in its .4nrrr.irec.l; .t,fichi,q~ru 2-1 I 1 r ; t . ~ ~ .  

sttlir11, "efficient competitive entry into the local n~arket is vitally depcnijcbnr urst~u 

tippropriate pricing of the checklist items," (id.. at para. 28 1 ), anrf s(j cttrlrpt'titiri: yarici:+y 

is obviously "a relevant conceni in [the FCC's] public inrerest jn.rqrri~> rtnifcr :+sctzocl 

27l(d)(3)(C)." Id.. at para. 288. 'That remains true trhcthcr fir :~clt n atutt: cr,mitrra:c~rlz i ; , ~  

made n finding that UNE rates comply with TELRIC, becausu (hc I:C'C' I~;is r~s;:iltt: rt cirrur 

that it is prepared to find that a wide range of rates can satisl* 'TIIX,lifC:. : Z i : ~ ~ i ~ t l i t ~ a t > ,  

tvlrere the evidence indicates that UNE rates. set at the upper. bsursdary of'FEl-!$l<'* 

preclude competitors from profitably using UNEs to enter llrc tseaf rnarkctt, t l~at i 5  

clearly relevant to whether the local market is open. la ~hosc circi:ms~:anccs, the Lick 

[JNE-based entry is unprofitable need not necsssarily entail a revieit+ rrf #I-lC :kpl>jnt";r~r;'x 

retail rates, for it would also be open to the BOC aid rlre state outnntlsl;ii?n rti scr t ~ c ~ ~ + ~  

TELRIC rates at the lower, rather than the upper. reaches c.tt'a\haz rile !"$'(''a F ~ ~ ! C S  psrrxnxii 

In the instant case. ho\\fever. this analysis is simpiitjtd by !he EKE ifirrl, i ~ c r c  Iri 

South Dakota. Qwest's Commission-ordered lJNEs art2 ISOI ~ ' ~ r r ~ n i l y  ~ri'icc'sI .~c~i>i"if:i~g iii. 

TELRIC principles. Instead, UNEs are priced considerahl>, nlx)vc C ~ S S E ,  F hc priciny u~ 

UWEs in excess of economic cost creates a clear barrier for CI ,i3C r.t:tr.y irttie tJ~tcs!=z 

local residential market in South Dakota. Although Qwcst nrny 2isscr1 .t=ttkcn\a%t=, tIrc 

is that Qwest's pricing is far from cost-based, and has been i t  prirt1nr-y G:ctilr i r i  "kcptni; ;t.... 

Local. residential markets closed to competition. 



:\"isdcrnonstrated bcloi\. UNE rates are so high. in cornparison 1c-i re!:::\ F;~?L::-. iil.:a 

C[,ECs canno1 compete nit11 Qwest fits residential custn!ncrs ttsi!rg rlic I fNf:-f?Earri,,:'tt3 

In other words. Qwest's monthly recurring charges ( " h lK~ "~ " ' ]  irrl thi? t\ttzdiii.,afc 

side rrrc anywhere fi-om I I8 to 246 percent of Qivest's osin rc!:iil r~1c~~c.s tbr 1::4jijoi1ti,iI 

----.-? - - =--- 

Non-Rcc~~rrirrg C'hnrgcs ; 
("N Rt's" I i 

- -.-- 4 

UNE-P j 1I;R 
I 
L ----- " - " -  - ' 4  

$27 I .94 i $25 tlrl  

Mo~ithly Recurring Charges 
("MRC s") 

lines: and the ~vholesale non-recuning charges Ivhich CI,iSt's rntrs! pre? diJt\ucg fqrr 5 r".:jt.I) 

UNE-P with 
feat usesY 
$32.16 to 

are more tJ~nz I iI tir7z~'s the non-recurring charges <hcst's rcta11 Lb?;iiii'i!llC,l:'r I),[> 

I FR 

$12.IJO to 
$20.52 
depending 
on wire 
center 

1" Althoug11 Qwest may argue that conlpctiturs "lzasu nt32 rr.t..nifc.i! ~Iac,.rrr*c;i.t e,'lz r Q  :{'I% 

$18,75 I 
I 

depending 1 1 
f 
! 

on wire I , 
I 

center ! 

opportunity to compete in South Dakota using thc WE-Platiatrmx. thC rltcl tra'\tl$: i i i l t t ( i ~ E  :-. 

that UNE-P pricing stands as an insurniountablc barrier to such c r~t r~ ," '  ~ I ' ~ F c ~ ~ \ + c T ,  tip; 

FCC has made it clear that one important aspect of zuly public: inioz'eit ;inat) krz'.i I$  ak~c 

cluestion of whetlies and to ~vliat extent d l  statutory paths 1s) con2j'ictit:t'rsi :;re EJ~L-~I- 

[Als we noted at the outset of'this Order, i t  is esscr?t;ri.f : t )  lilcaB 
colnpetition that the \.arious methods 01-entry eclritemplat~~J ky itte' 

Act be truly available. ?'he most probative e\.icicnct. ririri aEk ~*n;r! 

' The AT&T analysis uses current Conirn~ssion ordcrcd pricing instead of 6p.t t..;t -, jrr,y:,?r;icf ". ; + 1 
pricing. The purpose of tile cotnparir;on of I FR prices to UNE-P prlcrr 15 b tii~:?;iiF> :he ecr,rri  ria^-:^ ,,, 
pricing relationship as a public interest issue 
'f All UNE-P h4RCs Include analog loop. an'llog port. 750 n1lrruLc.s of f r : ~ ~ l  :rs,inc 2nd siG: nii::dc2, f r '  

shared transport. 
i O  Qwest ma) attempt to argue-as t t  has elscwhcrc--that other sources ofrt~i,<:.iir s5ri:li.f iic ::;,I.:,{. I: ;', 
thls analysis. However. such a response is tantamauni lo !n~rrrinp !hal vittr;ri!r=. pr~ti ri jc .r ,;,J ,-., 
subs~dised pricing structure for their servlser In udvanct ofv~?t.n:tg ~Irc nlarhei ,t::.I :- :~;i.tci.i. (I-...~ , < I  ,. i, 
to create a Danier to erltr). 



stsatcgies are a~.ailable would be that neb entranrs are acruallj ctriirtng 
cempeiitive local tcleconlmunications services to difkrcnt cf;~s~i's of' 
c u s t o ~ ~ ~ c r s  (residential and business) through a variety of'arrar~_r= '~Jt?r_"i'itS - 
(?l~at is. through resale. unbundled elements. interconncctio!~ an, itb :ht" 
incun-rbenr's nctwork, or some combination tkerccif). in diffcrcrlr 
geographic regions (urban, suburban. and 1ura1) in rhc rc!c;.ant srarc. ariii 
31: difkrent scales of operation (small and large). I I 

In the inslant case, it is abundantly clear that the U N E  path ro scsiJ~.mri3t 

compcrition is blocked as a result of the pricing disparity outlined z.,.bcuic.. 

l'he fact that local entry is unprofitable at prevailing [INL: rates is, 4111 i t s  knee 

precisely the sort of "relevant factor'' that "would frustrate thc congressiolt3-tti I ~ I ~ C M  !!m! 

~narkets be open" before interLATA entry is approved. Bell :fflrrntic :lkrr 1"ork 2-! 

Or.&r., para. 423, particularly because it is obvious that local entry ''is vitrtily depeitsici.r~t 

on appropriate pl-icing'bf f Es. ..lmei.itecl7 fMicl?igotz .??I Ovckcl-. l-it-rrrr. 28 '1. Put 

silnply, regardless a f a  BOC's checklist compliance (ivi~ic-11 has 1101 b ~ c n  CYCR r.c!~rtirct> 

dcntoristrated here by Qwest). if CLECs cannot profitably enter. local relcptatms: tn~trkvt.%, 

then tliusl: markets, as a practical matter. are not upen to cc~rnpctitinn. I3ccaust. rkc 

fl~nda.n.ncrrtal purpose of section 271 is to bar BOC cntq  until suc1.t tittle as lucni in;rrk~+is 

are open to competition. the profitability of entry is necessarily rclcvant to iite ~~trEzZil: 

interest analysis." 

The Circuit Court of Appcals for the District of Colunibin Eargcf!, ..;trl;pjrts 

i\T&T1s positioi~ on this issue. Holding that the FCC should ?lave g i \ w  nzrw xi~ort+ir~zl~ 

consideration to this very issue, Judge Willialns wrote: 

l 1  .~lnren~ecl? I \ ~ I C ~ I ~ L , , I  2 71 Orcler. para. 39 1 .  
'' 'The profitability of entry is also relevant to the compet~tive clxxklist bccnusc tlrc iilab~itt~-~ r i f  ~ < i ! : i j ~ i r * j * : ~ i ~  

to enter profitably is a strong indication thai U N E  prlces esceed the inci~nibent's costs, iintl t h t ~ .  arrr!,:tr: tl:c 
Act and the FCC's pricing rules. While not conclusive proof of a checklist vialat~on. suc11 cvritcrxi.c r*, 
grounds for each individual state comniiss~on to conduct a r.nore rigorous dctcrrrl~nation a<, ta \'ri:ctircr t i : :  

applicant's UNE prlces are cost-based. 



In fact, thc Comniission gave appellants' claini rather a brush-off. I-irst 
the Commission said that under its reading of the  Act. tl1e "profif:tbilit:" 
collsideratioris raised by appellants were "irrelevant" because the Act 
rilroctcci it to assure that t11c raws wcrc cost-bascd. "IIOL [IC) detcniiincj 
\vlictt~cr n competitor can make a profit by entering tlic rlirtrkct." [Citatic~n 
olnittcd.] -TIiis. of course. is unresponsive. The issue is not guar:lntecs of' 
j~t-otitability. bul whether the lJNE pricing selected here ( I ~ ~ I I I L ~ L ~  
competitors to failure. 

S/)t-i/71 C ' O I I I I I I Z ~ I ~ I L - L I I ~ O I ~ . ~  C ' o . ,  L.P. 11. FC'C'. 274 F.3d 549. 554. 200 1 \$'I.. 
1057207 (I1.C. C'ir.) [Emphasis in original.] 

Qwest may attempt to argue that AT&T's UNE argument lias tlccn th~)r~~i~gl l l !  

consir!ercd, :uid rejected, by the facilitator in the multi-state ~.~roceedings. hrI'ck'I' ttr,rrtif 

rcsltond to tliis. first, hy ilotilig that tlie multi-state proceedings arc ;I: 110 t ~ ~ t l j  hirii!i:~g 

upor1 this Commission. Secondly, the facilitatoras analysis, relying as i~ dcscs nrs c-nztxs- 

suhsidizclticsn of ser\~ices. is cntirely contrary to the letter and spirit oft11c 190t7 Sctfcr.;tl 

Act. as weli as Sontli Dakota law.I3 AT&T's analysis. on the ot!ler I~aild. scc.ks r.ct 

cxomint. \vhethcr U N E  pricing \vould alloii: retail compctitio~i to occtlr 011 ;I stand-;rlonc 

Iwsis. 'I'he A'I-&T approac11 is not only consistent with the federal .4c1 and statc 13%. i t  is 

also cnlircly consistent with Qwest's own previous analytical approach in r1rf1i.r 

jurisdictions. For esaiiiple, Qwest lias ~iiaintained before tlie Utah PSC' that the arrl! 

revenues that should be considered when implementing Utah's pl-ice index :xiti price i lk><~r  

legislation with respect to residential service are the revenues assaciztrt.d \vitlr b;rsir: 

scrwicc, According to the Utah Commission. "Qwest has al\i.ays argiied that cnc!~ 

P 

11 See, c.g . 4 7  U S.C ?54(e). requ~ring un~versal servrce suppol? to be c x p l i c ~ ~  rather than rnipi~ct: See 
illso SDUI. section 49-3 1 .  "No telecon~niunicat~ons company may use lhc revcnues liom crncrgltlg 
competitive services to s u b s ~ d ~ z c  full) competit~ve services or revenues frorn noilcornpeti~iuc icrvjrc-~ 
subsidize ernerging co~ i~pe t i t~ve  services or fully conipetltlvc services." 



clement and sen,ice must be self~supponing. or i t  must nut be subjjeci ttl  lftc price 

i r~drs . " '~  

ATLQ'T'S UNE pricing argument is presented here not as i t  :visulit; bc i t?  ;r f$lIi-  

blo\vn cost case, but rather as a policy argument. 1'0 the e s t c ~ ~ t  ~shr~izsalt. ccrnnpts-rrcnr~ i.:f 

a retail service are priced in excess of that rctail service. thc rcsult. is ctsnrr:iir>- t t r  ptikiit 

policy and the public interest. Thus. for Qwest to criticize .4T&'T f i ~ r  no1 piittiirg t s i l  ;n 

fixll-blown cost case either here or in the workshops is to ignorc ctx~~pIctzly Gac 

procedural contest and substantive scope of these proceedings. 2nd U~IE.IOSL* 27 i 

workslzops. The fact is that the facilitator in the multi-state pro~ecdii~gs wsittfti ED! II;~~;C 

periiiitted that kind of in-depth esalnination of the UNE pricing issrtc. 

Qivest Inay attempt to argue here, as it has argued clst.\vht.re, lirar :'i'l'R't ' 4  1- S F -  

pricing argument is on the one hand "sin~pIistic." ivhile or1 the a~hc r  irztrid a.ssc~tiiq ilrar 

the issue surrounding UNE pricing has been '-f'ully litigated." 'Thai's .just not truc. ;irtci tfic 

Facilitator's so-called "analysis" of the issue in the multi-state procecciings has not i f ~ t ~ t '  i: 

justice. In fact. the facilitator's approach is just as much of a brush-off as the f3.f. 

Circuit found in the FCC's approach to this issue. See S/~riili ( ' o ~ t ~ r t ? t ~ t t i c ~ f i c ~ ~ r ~ ~  C'o , !. /" 

13. K C ,  supra. 

. . I he record in these proceedings denlonstrales unepui\.ocally {hat, at prcsc;c.nt. tbvtil 

a perfectly efficient CLEC could not profitably compete to provide Iocal xsidenzial 

service here in Soutl? Dakota using a LTNE or \WE-P cnt17~ strilrcg). .4"T&'Jr's ;tx!a!? 5:s 

confirms not only that unduly high UNE rates are helping keep CI.k-:Cs trut trf tflc 

1.3 -7 3ee Report on the Publ~c Interest. It7 [he Alatlcr (,j t f i i s  .-fppllrurlon c!JC)~r.csi c ~ ~ ~ ~ ~ ~ ~ , r , r i t t ~ ~ ~ ,  J i ct 

ti S II'EST Con~t~~ut~rc~;rrutzs. Itjc ./or .-lpf~ravcil r ~ f  Cot?i/dlu~~c;~ u~f /r  4 -  L' S C $2-iidjd't. 21r'Ht. t3t.titrt. ti!< 

Puhlic Service Com~nkss~on of Utah, Docket No. 00-049-08. attached here as I-xt~ittn '4. pzgc:, 7.5 



rcsldct.tii:~l 1113~lict. hut illat tlie local residential rnarket will remain closed to cornpeii~ion 

2t l~i:sr until s \~cl i  ti~m as those rates are substantially reduced. 

E. Prospects for Facilities-Based and UNE-Based 
ResidentiaE Competition are Poor. 

- f l~e  ohst:~cles to LINE-based residential competition are particularly iniportant 

hcc;uisc neitl~cr ~+r=sale nor facilities-based corllpetition is likely to provide a sigtlifican~. 

viiihlw srrctrcc of competition for Qwest during any foreseeable timeframe. Rcsalc is an 

ir l l~~rcr~t ly l i n i i ~ ~ d  compelitivc vehicfe, because the competitor cannot alter the nature of' 

t t ~ c  sttrvicc it is reselling, and thus cannot providc compolitors v,~ith innovitiivc or 

i!rtl~n,vcti sel.\*icc. t111tJ in a n *  casc. rcsulc is priccd in :I m:ilinc.I- that prccl~rdcs its usc i i t  

all ltut tl~c most sclecti\'ely clioset~ circun~stances." 

- - I hc prospects for Sacilitics-based conipetition are not briglitcr. i n  stark contrast to 

CJwest-s cli>minant position, tlie CLEC industry now faces significant obstacles in raising 

rho capital Iiccessary to compete broadly with Qwesr arid the other BOCs. Conipciitivc 

Idlt(Cls Irilvr: bccon~e "~narginalized" because they do not "own the strategic nsscts" 

r,r.:ccssary to conlpetc but ~iiilst "rel> on tlie ubiquitous Bell net\\-ork." a nctw~ork that 

rcn~ains largely closcd to new cl~trants . '~ ~ w t s t ' s  anti-conipetitivc actions. coupled \\it11 

adyessc market conditions, have now threateried the minute level of CLEC tnarkct 

pcncl'tration !hut csisted in the local niarket. Despite five years and millions of doiltlrs of 

ing~t:sln~cnt. ( '1  .lC's at~ci Ilutri 1 .ucul l'schangc C'nsricrs ("1_)1.13('s") \1i1~c hec11 hcpt ;A[ 17i1! 

IF 'I'he avoided cost discount has proven inadequate to provide CLECs a bas~s for prolitable entry for :nost 
conftumcrs. For esamplc, as monopol~sts, the incumbents do not face (and therefore do riot "a\roldV) i i w  
l~txge ctlstonier ncquisition costs that CLECs confront, nor do they face the lacl, of econon~ics of scale [\\st '1 

t:cur rlltritnr must address For all of these reasons, CLECs s o e k ~ n g i x l c r  the long term-in pro\ rdc. ;I 

Ilrond-t~asrrit, stgn~licant compctltivc allelnL~r~vc to the ~ncunihents' local rc \~dcnt~;~l  ~iii~nr~pol! cannot ~ 1 , :  \O 

throtlgtt the resale of local sewlce 
ir  Sre j .  Whitmail, h'e~v Etiri.~nr.v Ba~tlrng [lie Bells, Wall Street Journal. at R17 (Sept IS. 10UO) 



t ~ k  6,th-,"x['ri , ~ f l t f - c r r r l t i ~ ~ t I [ i i ~ '  i~c t in t ls .  and habe bccn unable to mahr  an) signiiicarlt 

17 - 
g:~ftai\:+ i f r i o  I ) \ w s f ' s  Ir)t ' i tl  niurkcis. I'licse same CLECs and D1,ECs are no\\ suffering 

ticsrrt Inc i4utatij:iri i t1  thc clapilal funding market and have either stlccunibed or are clinging 

$ie~,~;i;trrhl> it! Itfk" ~ ~ ~ p p t ~ s t .  IC'Ci C ' ~ n ~ r i ~ i ~ n i c a t i ~ n s .  Con\fergent C'o~~i~iiiinicatio~is- Jato 

C\~rr%ta1.rzrtu~r:r'1r(1t~11?:, (jS'1' ?'clecc~tn~iiutiications, eSpire, Pathnet. Northpoint. I'SiNet. 

$fiibSsnl;i!rF;s, Itlc., !I:it~st:ir Communications, Inc.. Teligent. REAnet. Rhythms 

S~fi"~,~txnc~:trons. Il~c.. at;ti C.'ovnd Conimuniccttions are ail exaniples of CLECs and 

Dt 1:c':t tI~nt huvc filed for batiliruptcy in the last two years or less. And the list conti~iucs 

ti-, pale, 

i~ .~e. l t  STK' C'crn~liiuiiications. iiselftr BOC'. has found it impossible to break inro 

t,3ib%cxi',tr r ~ ~ t ? t ~ b i p t r l ?  I ~ ~ c a 1  rtrarkots. I 'ndcr !he terms of its acyuisition oS Amoritcch. 1 \ 1 0  

)6'i$?h ;s~o ,  SfH.' I l i ~d  I I ~ I ' C C ~  to eiitcr thirlp' new markets throughout d ~ e  United States. It 

$~+BX ntjfjt cLt-rscd must 01'its nc\vlj.-opened regional sales offices. including (in the Qfjvest 

scrtrcv t ~ ~ r i l c r r ; ~  ) rJci~i't'r. hlinneapolis, and Seattle. 

S)west n~ight attcnnpt to argue tliat some of these GLECs' and DLECs' probierns 

.;Fr;rSl tk"t~irt pcii1r nranstgcrnent. under-fiiiancing. or other sources. However. the point that 

c:tiznrrL bs ignt~red is t l~at tl~cro is a trilogy of factors comnlon to all of these carriers: tllcir 

~lcy,crtrlcrrcc oil <)\vest for interconnection, Qwest's poor level of fjvholesale service 

ijtrltlir_v, ; ~ t ~ i l  tllc cxcessivc prices ~ ' h i c l i  Qwest charges for that interconnection. 

A t  thc strmc time that Qwesl was succcssfi~lly driving its DSI. competitors r-~.lt 01' 

{hib murkct, i t  rarr liiil-page ads in local newspapers capitalizing on consumer's fears 

A * 
t)nl; inkfortar\r factor in  the dem~se of these DLECs has been the chin rnarglns to \vhich thcsc. carrlcrs 

&:l~-e hcra subject. Clearly i t  is within Qwest's control, and it is in Q\iest's interests. ro keep tllosc n ia lg tnb  
f;i*:tl!-!itirl. 



-. ~t.k,rrcii~ig ? -  tllc r~li;lbilit\  of' DSi- pro\.idt'rs. ~ O L I I I I I ~  11s o\ tn  IIS1, scrx ice. and n~tlcking ifw 

kicn~isc of'ti~c [ X I ,  pro\*icters. See Eshibit R, attached I~ereto. C)uest also s a t  an c-maif 

svitt~ ;t sitnilar Incssagu to its custo~i~rrs  afier Jato Communications l'ctldcd its nperittions, 

Sw Ilshibit C'. attached hereto. And morc rcccnti).. Qivrst's itd\serrising carnpaigi~ Ira+- 

inc!itdt.u' a ntessage \\arning customers that changing to a CLEC '-tilight 11131 be i~~ir t"n [I'rc 

'itca~tnctlcs." Sce Exhibit D. attached hereto. This message is j~articulrtri_t trtrribicsirt~rc i r r  

uicw of the fact that Q\vestqs own at-iticompetitivc behavior has been a signi ficattt frlrliri;' 

i r ~  crertting the \*en. headaches i t  warm against. 

Qwcst is now dancing on t l ~  graves of its ~ v ~ i ~ f d - b c  co~l~pciifors. 1~ ;it\ c-111:kii 

distrihutccl ICI approsimatcl> 190 Qivcst employees Solln\ving thc h;inArttj.t'icy c-rf t. '<I*. nr!, 

Qkvest characterized the sitr~ation as '-Third batter do \v~~ .  End of ltlc na~irtz~ni. T1l.i-f - 

.* 
g m c .  f ovad's management. according to Qwest's e-mail is "de1usic~n;iI." as t i ~ c  x~.%utt 

01"mo much Kool-Aid." See Eshibit E. attached l~ereto. '' Such C X I I ~ > C S ; ~ I I C C  r c t l ~ c a ~  

r \ ~ t ~ r c  than just plcc at the f-ailusc of Qwcst's S(3rtiler rival: i t  also ~-c\.c;~is rllc L'Y~ZICIICL" 

i~rciced the success-of a deliberate strategy, iinplemciited by a largc n-t~n~hcr irf 

ealploj.ees. The length of the distribution list here alone dcmons~rarcs 3 pur\asivc, 

thorough participation in  that strategy within Q\vest's ol-ganizntiol-r.'" 

'" "I'h~s same c-unall \ \as ~ncludcd 111 Covad's closing br-tef of Auguit 22. 10Ui. zrr i rl ir ir:~;f t> ihZt).,c: "$I, 

981-178T'. 11 was also discussed by represenlativcs of Covad and Qncsr befcjr?: tlir > $ f i ~ ~ ! > i r  t i ~ T p t ~ ~ ~ r : i - + ~  
Coitim~ssion in a Specla1 Open Meeung on August 23. 200 I. A rranscrlpt nf r t x  (ai.rT:aritir pa:ztcr!t. i t t  ;i+.+; 
Special Open Meetlng has been provided here as Eshibit I;. attached to titis hr:ci 
l'i Mr.  Steven Davis has apologized on behalf of Qwesr. and has indicntcJ rlzitt rtre trt;iir\>r oa iitra c -~ :~ . i ! j  h :Y 
been disciplined. See Eshibit F. ~rrj~rc-rr, attached hereto. Transcript. Specr,ll oprm Sliercriy;. .iz;,r~ir:,, 

Corporation Con~mission. August 23. 2001, pp 248-349 Never(hclcss. thi. fact rr.rtx;trn\ : i i ~ l ,  s t i : ~ ~ t x  tr::, : 

r.iiail IS v ~ e u w i  in the context ol'Qwcst's o[licr. rnorc publtc 5Iatenlcnt:;. tire crirl\pnn>'\ gt-'5: ~ ~ ~ ; ~ i ~ : : , . i ~ ~ t i * r  

new entrants-becomes clear. 



As a result ~11 .  this strategy. Q\\esr no\-5 Iesds thc miirhcr iir I fSL jrsni-rr;itirsat , I ~ I L B  

plans to doilble its IISL. cilstomer base in 2001 .'" Mc:~n\rhilu. its co~npciitors arc in 

. " 

sh:tmblcs. Moreover. Q ~ ~ e s t ' s  anticompetitive bcliavios does not srop zt.irlt ,a:% ~ " t x c i n ~  ,t:'iil 

advet-tisirig practices. but extends 1iii1~11 ftlrther. Alan) o f  the specific:, ctf Qs%c?i! @ s :t;akr - 

cotnpetitivc brliavior are bcirig addressed in thc Cornmissinn's cortsidcr;l!irr:: rti'tipc'cni;~ 

checklist items. Still, i t  is instructive, and relc\iant front a pltblic ir-llescr?;!, pcr~pcctE+b~. r i a  

outline at least some of the Inore blatant abuses \s~liicli compc~itors ll;rvc r;skfCcr.ctl :tr t'rzc- 

hands of Qwest. See Section G. ir7fi.tr. 

. . 
ln the face of a11 this. Qwest also i~iaintail~s a "C'rxnpetitiw f(cspi~il.s?c Prtyr,l-isi 

\vhicli provides incentives to former customers who ha.\-e lcti Qwcsi f i)r  n Ir1c;ti G+uc!ramj;c 
%\< 

competitor to consider returning once again to Qxvest. I n  otlica tvords, rrcrxt t,crnir;zl.r;tb ,ire 
it 
a, 

not just competing against Q~icst 's  csisting prices a n d  scrvictl tluitliry. zttcy rtlrrt;! a-fsbr 

compctc against additional marketing cfforts launched by Qwest ic hcil tilcir CtL\tibt?YL*: 

first begins using their service. In this contest. thc shari~lg of irzhrrnation Ret ' z~c t *~~  

wholesale and retail amis of @west is certainly a ma.jar crwccrn. i n  ; i ~ i t , i i ~ i i k r ~ .  ! I ~ I V , ~ \ V ~ - ~  

the tinnirig of Qwest's marketing efforts is probtcniatic for any uciv cn~t.+?itt. ;lftii aht: 

cluestion must be raised as ro what kinds of incentivcs Qtj.c~t \1;3EP Elc ;illttv,~rf I ~ Y .  jrii:sctz4 r r i  

a custo~iler iriirnediately upon receiving word of a disci~nacclit1r1. iVijaic ahc u;tgtt:c *t~1<1 

extent of these incentives is unclear. thc entire issue mu:it hu ti~cctl 13: 3 i ~ y  ~ , " Y J I T i f S i : l i i ~ h f i  r*i 

the public interest. 

This is especially II-L~S \ithere. as here. iiei+ CG~T;I~II.S art' ctliliplrlriy r8~-~7t.rrsji:r:i 

upon Qwest for their success. The very process of "cutting over"- a i'~str!::tw tr* ;: ;~t:t*, 

entrait requires thc full cooperation of Qwcst. arid any diSficulzit.s ihat i!ic ' 2 l i t i f i ) l j I ~ ~  

20 See Qlvest's annual report fbr  the year -7000. an cxccrp: u attacl~rd hcrc as I:'zl~rl?;t fi 
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espcricnccs in tlae c u ~ ~ r s c  ol'that cutover will reflect not on (2isr.s:. hnt 011 thc I l t i r  

~fi~!rtt~~t, I ; L K ~ ~ c ~ ~ ~ I o I - c .  these potential difficulties can occur in a lrarictj of itays. fi-orra 

glirclies iri number portability, to the timing of service activation and disconncctiol~, t ~ l  

dei ips in c-m.fer proccssiilg. Qwest, i n  short, has ~~ai~unaerablc opportunitie~-intct11i~7~1;tii> 

rlr tlot--to ~nalrc a ne\v entrant look bad in the eyes of tlae clistomcr. 

I n  this contest. Qwest's Competitive Response Program calls into clutsrio!~ the 

irrccrttivrs which Qwcst may have. laow and in the future, to make thc ct~tni-ttr process 

sccxn~lcss tu customers and competitors. Also, when viewed i i ~  light of'Qwest's varirrut; 

;zdvenising prcjgrams. sziprcr, the Competitive Response Program begs the quesrittn ot' 

\vl~e.ff~cr Qwest is in fact bringing to bear the necessary and appropri:iic resource5 to i l j ~ ~ i ~  

its Icrcrri markets, in a naanner consistent with the letter dnd spirit of the federal 

'f'r:lccammunicntions Act of 1996. 

- .. 1 he critical element relating to the prospects for compstitiun is that  Owest t!ocs 

net provide ?he sanlc level of service to its wholesale customers that it  praviclcs io i t s  

rctizil customers. Tlae net effect of that anli-cornpetiti\,e and discriminatory Ixthrewicrr is 

that the prospects for facilities-based and UNE-based cornpetition are poor. hforci~tcl-. 

h i s  situation is aggravated by the currelat well-publicized drought in availi~htc crtpiis!. 

!-'us now, ilnd in the irnnaediate hture, progress toward a conapctitive local escharrge 

sarrrkct is stalled, and custoiners and competitors are unablc to reap the btnefitri of 

competition envisioned by Congress and the states. The local exciaange ~a~rrrkct i3 nttt 

i7pc11, and it would tllcrefore be premature and contrary to the public il~tertlst tcz nlicjit, 

Qwcst illto the interLATA market. 



F. t J ~ ~ c s t ' s  Proposed IfnterEATA Market Entry Will1 Not 
Make that Market More Competiti~~c. 

IJIILC~I I I T ~ C ~ ~ S  f11at it shoitld bc allowed into the interLATA market in order to 

pr'kt~ttr ,i '" i l t$ t : -~ t r rp  sl~t~ppil~g" alternative to  customers in geographic areas avhich C'I..ECJs 

4 3$t*ip s r  A t?i,'ih t ~ i i t ~ '  "t;trgc~cd" at this tirne. 'Teitzel Al'fidavit at 39 and 43. Qavest also 

r; twa@;rins It i s  tfxc only local exchange carrier not allowed to compete for intrasta~e. 

~~;lg~t'E,.~2.1',4 i^iuuincss. 'I'eiti~tl Affidaasit at 39." 

'ibhc ~ ; I C I  is tfli:~ (.)west's cntiy illto the long distance market is inconsistent ~ v i t h  

&C ptd~l~c  irrtescst bcc:i~t.(;e c)west's csorbitmt intrastate access rates, priced signjficanr;~. 

i 113 \ r \~ *  cts~f, pr-c~vidc it wit11 2% source to subsidize its other products and services. Thcse 

~KCCI~E- ri,itii< i:\);ty be szrnatvarized. and put into contest. in the following table: 

Qwest Access Rates 

*i 
i Ire ,t?riliuhition or; W\test's ei?try ~ n t o  the interLATA marketplace Is finnly grounded in labs.. and in a 

rccaynrtirri~ of ihc KI3UC!i' abl11ty (lrncluding Qwest's) to abuse competitors by means oftheir control 0Lt . r  

i~.rttlcoi:ck Ilncrtl rschutlgt. fac~l i t~es  Initially. the prohibition was put into force and effect by the L:.S 
f itb,:r:i.t Ccr~rt ;t rc..*;lil! ot'thc largest and mcat estcrlsive antitrust litigation in history. Set. L;nr tL~r i ,Y i~ l r~ . . \  

i ~ ~ ~ ~ : c : , * : x r :  5;'1 ,rn?r.l' Tel C ' i ,  . 552 F Supp. 13 l ( 1982). Subsequently, the prohibition became part oftllr 
f ::aiei>tt~n~ttrtrs;i!liln.; Act  of 1996, P.1- 104- 104. codified at 47 U.S.C. 27 ](a) and 27 I(b). The leg~slative 
hi;riy, ri,rri~k,t federat Act rr'\eals that Qwest's predecessor, U S WEST, supported passage of the federal 
A;$, tnctutitag ~ h r  prclhtbition mentioned. The fact that Qwest now complains about [his prohibition 
Jtt'rbc~as~etx its coiltinuin2 ci'iorrs to do~\np lay -o r .  as here, its hope and expectation that othcrs will 
6 k * ~ i r j ~ t t ' t . j ~ j >  jg~~ill-62- t l w  ~ubstant~al  niarket po\ver which i t  wields. 



il!iih origi~ia~ing a~ id  terminating intrastate access each set at more than IT\ c cen13 

1xr tr?inr~tc. South Dakota currently has by Fa- tlic highest access charges of any of :he 

<lw~*.st states. l'lie FCC, on the uther hand. has es~ablished an interstate access tart=< ~ - t  rate 

for 130Cs of'$0.0054 per access minute, or slightly more than onc-half cent pcr acccss 

? 1 

111inutc.-" 'This mcans that not only does South Dakota have the highcst acccss chrrrgcs o f  

of the @\vest states. its intrastate access is set at approsimateI_v 10 tinze.r 117e ~ I I I L ~ I : ~ I C I I L '  

rtt/e3. Yet thcrc is little if any differencr: in the underlying costs of pro~.idlng i n t ~ r s r n t ~  

iuzd itltrasratc acccss. Rot11 services utilize the same usiderlying facilirics, and :Itlerefi?.rc 

thc cosls of providing interstate acccss are appro:.rimately the sr-inle as lhe cnsts of 

provisiing irltrastate access. Moreo\,er, the FCC target rate is hascd on a ~sariety of cost 

s t~~dics,  and is therefore a proper sunogate for the cost of intrastate sivitched acccss. at 

1r:ast w ~ t i l  Qwest's forward-looking economic costs for intrastate access ha1.c. becl-r 

t.xl~rt.ssly deterniincd. So tl~ere is lirtlejustification for the exorbitant price diffcrtnce 

ct~nc~?tIy csisting between the two. 

For 11311 calls that originate and terminate in South Dakoia (i.e.. n t\\o-sidcd call. 

vthivh is also rerriied a "conversation minute"). using the jnicrstatc target rate as a COSI 

*% 

' "  br rirt: .\!Llr(t-t. o/.+tccc.ss C'hurge RcIJorln. CC Docket No.  96-263. FCC No. 00-193. S i x l l l  Kcpoi-t and 
t2rdr.r in C'C Docket N o s  96-16? and 94- 1. Report and Order in CC Docket No. 99-249. Elcvenrh itepnl-1 
and Ord,r ,!I CC Doch r~  No Q6-45 (released Mag 11, 2000). $6 1.3(qq). p B-2 1 .  



krirt'i2g;tiatu. t t  i s  cc>nscs~~ati\'c to e s t i ~ ~ i a t i c  that Q w e s t ' s  in t ras ta te  access rates are 

.nppr~~srrnn:cl) ten tit;lcs its costs.'' 

51. fitr cx3ti1ple. ui:h Qitcst's intrastate access charges set at current levels, 

Q ~ v L ~ , + ~ ' Y  conlpetitors will be required to pay rllore than elcve~l cents per nlinute for 

:ncccss. 'I'kis iiicans that, l i ~ r  a11 IXC to make money on that call. it must charge its own 

l:~trI ust:r :\ i~?initnuln of 1 1 . 1  cents per minute. plus the IXC's own costs. including 

11etuor1.r custs. call set-up, and o t h e r  costs and overhead. Essentially. howeiier. 1 1. I cent5 

ircr minuts (pius its own costs) represents a floor below which the IXC cannot pricc that 

~ i \ l l .  OI'eoursc, tho closer the price gets to 1 1 . 1  cents, the thinner the IXC's margin, 

O n  thc other hand, Qwest's cost of providing itself access-as opposed to its pi- l t .~  

Firr providing access to IXCs-is only about one cent per conversation m i n u t e  (using t I~c  

Kt(;' Ewgt'b ratc as a surrogate for cost). C'lcarly, then. Qwest can pricc its own rcrail long 

distalice service close to, or even below, eleven cents per minute and still makc a \cry 

hetitthy n~argin. 

At the present time, most states have "imputation" requirements. which mealis 

rknr Viwst rnilst "impute" within its own retail rates the access rates it charges other 

u:lr*riers. And on tllc face of things, this might appear to be an equitable arrangement: 

~tAcr till. SO long as i~nputatiun requirements are in place. Qwest is unable to undercut i t s  

cirr~~petifors prices. However, the problem is that ultimately. when cornparlies arc. 

" *---- 

:t Ari "access" ~ninute IS either the originating or terminating end of 2 call. A "conversation" rninutc 
combirtcs horh t!ie originating and terminating ends of a call. Carriers are billed for access on both ends t t f  

a call- or ''per coriversation minute." However, an IXC might be billed by one ILEC for both orig111aiin~ 
'mci tcmlinoting access, or it might be billed by one ILEC for- "originating" access on a call. and anotI?er 
II-EC,' Pllr "tcrnminating" access, depending on where the call begins and where the call ends. Thus. i ! ' r t r c c ~  
c h ; ~ ~ e s  arc quotecl at a rate of $0.0555 per "originating" access minute. and $0.0553 per "terminating" 
access rniilurc, tl~c charges for access paid by the IXC will ultimately be $0.1 11  per "con~~ersation" ~ninutc. 



ii~%fl@%\ti'i$ ticncl r c t  heac2. thc cl~~cstioti bcconics, "Which cornpan}. has the stronger 

. * * A  

i t  I b:11 C ( I ~ I ~ E I I I F  \ \ i l l  iil tiniatciy be the winner. 

t 'c~inpt*l.titirrn tt itlrin the intcr1,AI'A market is strong toda~, because incumbent 

I ; ~ S F ~ I I C ~ ~ C ~ ~ : ~  Inc:ri c.sc$hangc carriers. including (]\vest. have been cscluded fk011i that 

tsariul .  I ht. csccssivu ~iiargitis thcy have derived from access are not a factor in the 

:nrctf.;t l , t  rnurkct hccniise these ILECs are not able to compete head to head in rliat 

$&zt"l&t:k, il\it 11 ct'c Qwcst to entcr the intcrLhVI'A long distance market without Iirst 

tnrr~itty i ~ t ;  :tcrcss c11ixrgc.s close to cost, it would be able to bundle its local senrice \\!it11 GI 

tir-trtg 3ii;tancc ofkriiig. set its interLATA rates close to its price for switched access. and 

ttltbr,4ity ~qucc,'~i.c' competitors out of hofh the local and long distance markets. This can be 

t f t m ~  ' t v i t h t~~ i l  violat i~~g imputation rules. Rather than being a boon to consumers. as 

t,);t,gt'hf 1t:it; p~1rkr;i!.~d it .  the notion that Qwese might provide "one stop shopping'- where 

citlfg~-?; wnrrot ivi l l  actually sound a death knell for competition in those markets. Tfic 

i c~ tk t r ,  mther ihnn Ihstel-irig and encouraging competition. will be the remonopolization GS 

2 1 % ~  Itrcal ttid 101zg distancc rnarliets. 

X'lris is not just t1ico1-y: it is real and it is happening in Texas. Upon being gr:lntt.d 

271 amrhoritj*, S13C' er~tercd the interLATA market wit11 an advertised consunier long 

di:srtan~c prict: Sor both intrastate and interstate service of S0.09 per minute. Ho\vr.c;er. it 

E ~ ~ X O  ~9rrrn1rsted a onc-stop shopping "'package" including a monthly k e  for local service 

~ v ~ d  vcrtical fmtures that priced i~ltrastate and interstate long distance senpice at s mere 

%O.1)1~ per tili~~utc. .At the time, SBC's switched access charges were set at approximately 

G0,t'ISK pcr it~intltc. 'Then. six 111onths after its initial inter1,ATA offer. SBC raisccl its 

rrull-packitged ratc Sroni $0.09 to $0.10. and its packaged rate from $0.06 lo $0.08 per 



~lcfislait, irl rllat tltr.)i rel? upon ~ ~ n ~ f ( > c \ ~ ~ n c n t c d  and nonreproducihlc econometric modcfs 

ttrmt excttt~ic highly relevant esplanatory variables, make highly selective and o b v i o t ~ s l ~  

re,~;tik~.~-cIt.ire~i 'compnrisolas' with non-entry states, select an unrepresentative time period 

i r l  tvt~icth to pcslilrm tlicir 'comparisons,' and inexplicably exclude ceflain soi~rcc ciata 

cviti~il\it :I~I? j~~stil'icaticuz or basis." See Lee L. Selwyn. PhD.. BOC' Lor~g Di.!itcir?t4e Et't711:). 

~?(JCJ ;Lhf Bolefit ( 'o~~,sut~tci:v. March, 2002, attached here as Exhibit I. 

Dr. Selwyn concludes, infer. irlia. that "the single n7o.sf in~porrrrnt .st;lct-c-c of ti-te 

~:nt.trttrous drop in long distance prices is the succession of FCC-required dt:creascs in 

'access charges."' While tlinsc acccss charge reductiosis have lcd to a real. inflation- 

rrdjutited pricc decrease of nearly 80 percent for competitive long distance ratcs. thc 

iati'i~~1ictr?-ar,!~i~1stcc~ prices of rnonopoly local phone service have "remained iargclb 

~lrtuiaangcd oi.er that same period." Exhibit I. at page 3. Emphasis in original. 

In crthcr words, the I-Iausman study is not only flawed in its methodology. but it 

igr~orus [lit plain and simple truth tliat competition has already providcd clear ancl 

stihstnntiizl bcncfits to long distance users. And. as Dr. Se l~3;n  puts it: 

-E'hcse; enormous constlmer benefits have been achieved not onIy without 
830C cntry into thc long distance market, but her.alc.sc tlie 13OCs \\rere 
placed in the position where they had no ince~~tive to discriminate in favor- 
~ ~ f ' o r  against any long distance carrier. BOC long distance entry reinstates 
drosc incenti\.cs [to discriminate]. a id portends a diminution of 
conipetition and a potentially serious loss--certaiiily not a gain--in 
etlnsumer ivc1far.e. 

Exhibit I, at p. 7. Emphasis in original. 

In short. the notion tliat Qwest's entry into tlie long distancc markct \\ctulJ \-tcnc.fir 

rnrzsumers has been easily and tlioroughly discredited. Instead. i t  is far more likitl! tllirt 

q\ ies t ' s  crrtry into the long distance market, under current pre\.ailing conditions. J\ iif 



+ C ~ B C  IO f3t'~lt'tit (J\Ics~'s shareholders. and not consumers. through 11ie ren10rli1p0~iz~~t011 

C;. $west has Eshibited a Constant and Continuing 
Pattern of Anti-Competitive Behavior. 

Ani?i:i~cr rclevant fixtor which the FCC takes into account when esaiuini~ig 

~tl.tc.li~rl* a 271 i~pplication is in the public interest is whether the HOC has cooperatcci in 

tl~~cr~irrg its Ic~caI market 1.0 competition. or whetlier it has engaged in tactics to stall or 

(iti~fmtt" ~ ~ i ; ~ r k t ' t  entry. -1'0 quote the FCC directly in this regard: 

t;~!rtl~cl-r~~orc. we would be interested in evidcnce that a BOC applicant has 
engaged in discriminatory or other anii-competitive conduct. or failed to 

with state and federal telecommunications regulations. Because 
nl-tt '  success of the market opening provisions of the 1995 Act depend. to a 
I;trgu extent. on tlie cooperation of illcumbent LECs. including the BOCs. 
rviiil new entrants and good faith compIiance by such LECs with their 
stattitory obligations, evidence that a BOC has engaged in a pattern of 
df scrin~inatory conduct or disobeying fcdcral and state 
rc.Iccr.rmrnunications regulations would tend to undermine our confidence 
that ttie ROC'S local market is, or will remain. open to compt'titio~i once 
rho BCIC has reccived interI.ATA authorit? 

Ttlus, cvidence that a BOC has either (1) disobeyed federal or state 

~c!t.citmrnuraications regulations or ( 3 )  engaged in a pattern of anticompetitive conduct. is 

sttt?icicni to demonstrate that the I3OC has not cooperated in opening its local market to 

cc~nlpctirion. 'I'lle evidence that Qwest I~as not cooperated in ope~iiiig its local inarkct to 

corr.lpeti~ion is pai-tict~larly compelling because the evidence consists of horh types of 

'1-llcre is nc? question that Qwest (and its predecessor USWcst) has routi!icly 

tiisobeyed fcdcral tclt'communications regulations. Indeed. the company now known as 

f,)ticst violated section 27 1 as early as April, 1997, when tlie federal Act was Iiltlc. inorc 

? + 
t -  i ~ t  ' I  ( ) , -d~~r.  para. 397. 



t l l , ; ~  t x i w  2 CLIT 14il. It'itl~oi~t opening its local mnrliets to co~npetition and without even 

: m E  t~y; f "t' ;q113t-(3~.31. ()west cntcrcd the long distance market in violation of the 

* .+r) i~t t tr t?  #I .%if f~~i t ' i l rk  in\'trl\.ccl i n  tl~cse mnlti-statc proccedings. The FCC ruled. three and 

a h;df p~*:~rl f  i l f t ~ ~ f .  tl~s ~ ( ~ i ~ ~ p l a i n l  was filcd, that: 

Its surrl. I iSK'cst's participation in the long distance market through its 1- 
RIEIX-4BISLVIiS'f Scrvice enahlcs i t  to obtain significant competitive 

" - 
;.t%i\;;~tz!;tgcs,, . I l ~ c  Service allows USWest to build goodwill with its local- 
set~ictt custon~ors, depicting itself as a full-service provider prior to 
~w.xii,itzg section 271 approval. Indeed, the fdl-service, or one-stop 
s!ii0p@in~, ntivtrntngcs provided by the Service appear to have been 
i :SiYrsr 's p r i n ~ n r y  vh,jective in i~i~plementing the Service in the first place. 
,a:+ ltrc t'rrn~tl~issior~ held in the l-~YO0-,4!1/1ER/7'ECH (IrcIer, these 
c:~j%npctirisc advarltagcs could reduce USWest's incentive to open its local 
warlet t i t  ctsnlpetition 311d. thus, run coulxer to Congress's intent in 

' 0 cnacfzr.tt,! secricjn 27 1 .- 

Sirz.tjl;~rl>, in ;inother prooceding, the FCC found :hat the former UStNest's 

"prnr-iitti-iltr r3ill' t~c?rilocal directory assistance service to its in-region subscribers co11stitu:es 

tfrv qznit.isli111 t7t ' i1*1-r~g,i~n. inter1,ATA service as defineci in section 27l(a) of the AC~."" 

So, cJrxc itgrin. ( , ) X V ~ S ~  provided in-region. interLATA service without first demonstrating 

ttrwf. ih !rrcnt t~.j;irkct,s ivcrc opcn to competition, wi tho~~t  FCC approval, and in violation 

Inr ~ c t  i t  tl~irci proceeding, the FCC addressed USWest's pre-ttlerger busiiless 

tkirrxniiarjF:=;;: xvith Qtvest, end Anieritech's similar arrangement with ~west.'%nder the 

[ ~ ~ * ; ~ O I C : +  ; ~ R ~ \ Z I ~ S ~ I C S ~ I ,  IJSWest and hmerirecli provided their local customers with a 

1 kr r'iw .\lciffr-~ c q  .~lKf. 1' C' (?~ / ) I ' )~CI I IOI I  I] U S  IIIEST Cot~~t~~zrtticat~ott.s, /PIC'.. It7 the A,lirtler o f  LIK.'I 
?~.l ' , ' :-:~rb%~t~i~~~!i;~tft)!~~ Ci~rp(~rc~11o11, II?C 1' i; S WEST Co!nni~trticcrtrotts, fttc., Meniorandi~nl Opinion and 
f +~tke2, ! id~tjt t~s l  F:cbrt~ar) 14. 7001, Reteased Febnlary 16,2001, DA 01-41 8, para. 19. Footnotes omitted. 
r , 

?Gx P~;ukfrr>rt iri Z' .S IflEECT L'o1t~nrtrt7rcul1oru, Ittc $11- CI Uecluratory Rzrlittg Rega~.Clit~g tI7e P ~ O I ~ I S ~ O I I  of 
%mii r+t(.i[ i:?rfi*r';c~r:\b .-( ~srstuni-i., P~t t t io t~ of U S IffEST Cot7it~i~r1ic~rflotts, liic. for Forbearance. CC Dilckc~ 
%it. v ' ~ ,  4 72, kfen~or;indum (Irp~nbun and Order, FCC 99- I33 (re\. Sepf. 27, 1999). paras. 2, 63. 
4 4 fit 7 c >pr.~jd~rczfct,n, GI/ (I! I, U S  IVe.vf Comtnut71cut1ott.s, /uc., at7d Qlrlesf Co,pnrn~lot~, file No. E-98-42 

r;rtr\\ai:kiaicd $5 i t l t  File Nils. E-98-4 I and E-98-43). FCC 98-242, Memorandum Opinion And Order (rel. lo 

:f?t* j-lt:t13tc t 3 c t ~ l h ~ r  7, I f)C)S) para. 51 .  



. ' 
2 = 4 trpj?~:rtilrltl> l l l r ~ t  111clt~dcif I I I ~ C S ~ , : ~  I SCS\ ~ C C S .  w 11110ut first openrng 

;:c--- - ~ r  ,-: *?i,i!-&~'l*i i r r  cr~rkr~ ;wt i t r r~n .  t i  t t h c ~ t ~ t  I.C,'C' approval. and i n  v i o l a t i o n  of Section 

- =  
i .@+ ::la t1i.f. Fw;fi ~ : i ~ t ~ i ~ ~ ' f  t t ~ t  opa9 to c c ~ ~ ~ j x t i t i o n .  thc results of offering local 

i'is:.vSc-i.r-. r i . i : \ ' - ~ ! r ~ p  ~ ~ ! t t ~ p p t ~ g  \ ~ C P C  astoundingly nnti-conipctitivc, Bj. le\feraging its 

r%-lhF: bi*:~;.:~:. i l l  t ! 6 ~  l r ~ r  * I !  f i ' t ~ ~ ~ k t l  gain long cllstance customers. USWest persuaded 

: ? 4 : ~  ii:i:d X T ~  $ t i t  ,it C ~ I * . C J . ~ ~ ~ \ C T S  ~ L I ~ C \ ~ ~ S C  (>WUS~'S long distance scrvice in just four 

-r-rt rr;  r t i , iu i - , . t~t ; l :  t l l t l  ti/ic-41t1p :;hcqq?irlg prc>granl."' C'onseil~iently. if Qwest is granted 

. F c r  t,fv+tk2t ~ v i l l  he :tblc to lc\~crage its dominance in thc local nlarket slid 

k-sJ,::;,*i; ii ?:it+ 3 i?it: tt itfg JISUIICLL illilrkt't. 

f,:kK9;sa':+ L I O I L ~ ~ ~ C ~ ! I S  elf Sccfici~i 771 arc ongoing. Through review of Qwest-s April 

1 7 %  , : * t i ) !  i;g$ttibi~tr'\ ttt:pil;rf o n ~ i  tlic nccampan!-ing crrtification submitted to the FCC as 

i $'. , E l i i c i k j  f . . iw ". 6 2 :  riar: 1 d * ( - * %  ,qtpwr\'al c~t'~lic. (J~ccst-I ISWcst merger. AT&T disco\.ered Q\&cs;-s 

t r rs t3 f i  I. r l t f i t l i t . t ~ n ~  $,fk4 S C C ~ I L ~ F I  27  1 . I7hc :Iilditor's Report finds that in-region illtcr1,AT~ 

&':";%&f:4: Xnrc .~,~r.r,izct; Iijr Zirh Iitrge k~isincss customers were "billcd a i d  branded as Qwest 

3 * i i i # i l : ~ > i -  ii!liZ $!fat ~ c ~ * c ~ \ ~ I c s  ;I.c;sI)c'~;!~cI~ \vitli these services ikon1 July 7000 through March 

" 1  : 5 ;  t i .  I.hroiigl~ its branding of in-region interLATA trans~or-t 

-,I., i';ik.c?i ;t.i*. tpi aitU;k7. CJ~cst has oncu ttgliin violatcd Section 271. and there is no h lowi~ ig  

:i t S: S it;t% r c i ~ t l ~ s i ~ i i  tl~;l t  tile FC'C take action against Qwest for its continuing 

1; 5 1  I Ciu051 g r ~ i l ~ ~ d s  exist to believe that Qwest is further violating 

!' ? ;'.4Ts, 11 
L ,  

d a 

it,q ! rli;: i ~ t  41.,2ir 4 kr:od!~?~tn 2 0  Dor~,fl~) Att~\ood and Dav~d  Solomon. M a  1. 7001. attached here 
,;,, r i;k:3&3 ; 



F P L ~ Z ~ ~ T I  2'2 l i-3) rrason of 11s tca~ning arraiigcments with long distalice carriers to pro~vidc 

%sag itj:.fiit~~e ~ C ~ Y ~ C C S  10 hdcral agencies located within Qwest's Iocal region. 

hlijxt rvccntl~. I'ouch .:ln?el-ica. Inc.. has iiled complaints in federal coun and at 

tits t.( "Q' ttp;igrrsl (,)ucs1 asserting inter* (rliu that. contrary to its obligations under both 

5ce:tntr 2?I :md t t ~ c  \ JSWcst merger agreement, Qwest corltinues to market and provide 

ifl-vcpitsal ir~lcrl,rZ !-A scn'ices through its "0-Wave" service. which provides interI,/I'r:\ 

s;rg'k:~$~lr' d;llsk fi E~t:s i'ncili t ics. Sce 7 i ) z ~ ~ 1 ?  America lnc. v. Qtv~j .v/  (;~i~rit~zn~jr.ul io~~.~ 

k t f x ' f ' ~ r ~ l l t ) ~ i t i / .  1'11~' . C ' i i u ~ ~ '  No. C1V 01 148 M-DWM. U.S. District Court. District 01- 

$4i:rirtrrt1;t, Il.lisst>tlla Division (J. Molltry). filed August 22, 2001. A copy ofToucl1 

Au't~t sc:i'h !:(-I: conlplaint can l?c fo~tnd at the following website: 

ist~~t:~r'tilittg~,~a11~c'sica.con1~qwest/docunieiits/TA-FCC~~2OConi~~Iai0 1 .pdf. 

Also rc1rttt.d to Q~vcst's outright violations of section 27 1 are Qivest's efforts in 

hria$r~:x ancl other states to make an end run around the law and provide long distance 

vier\ ice kviihout openi~ig its local market to coil~petition and without FCC appl-oval. 

(Ji~cst. s/;1\1g111 to rclilove the LAT.4 boundary wirhin Arizona by asking the C O I E I ~ ~ S S ~ Q L T  

ilrcrc \lit abolish Il.tt. boundary. Qwese's plan was that once the LAT.4 houndan- was 

wme. (J\t'sf;t uoutd pro~.idc lollg distance sentice throughout the state because such c* 

wrt-icc carhi rtot be ci~arac~erized as "interLATA service" within the prohihiti011~ of' 

wcti t>n 7 1  1 .  'The FCC responded hy threatening to initiate charges against I_iS\i'est   nor^ 

%]?bi'si) i i ' i ~  ucre to proceed wit11 its plan.3' 

hfost reccn~iy the anticornpetiti\~e behavior of Qwest Mias the sub.jcct of a 

ct-rnlplaint lilecl h!. A7'SL'T in Minnesota. During the course of proceedings thrrc. AT&.?' 

I cvidence of a continuing pattern of aritico~npetitivc hehtt\rior on the part cf- 



e)%$d:::.r. trtctntfrrig rnlations o f  tlic interconnection agreement between tho parties. and a 

fkilttrc: h y  Vn.-tcsl 117 providc adecluatc systeriis testitig in accordance: ~{fith tlic terms and 

r;:rrtrtiiir-rlls tat'ttr;it intcr'conncctinn agreement. 011 February 22. 20112. :Idrninistrati~~c ldat?. 

.S~trtgr: blbt~;rlc-lrick I~iincicd down his recumn~cndcd decision, containing a detailcd 

qfi~c:i.r~sstr~zr of tllc lhcts ot'thc case, and concluding tliat: 

r ) i t .~st  conimitted 3 knowing, intentional, and material violation of its 
irtriliga~ioi-,  to cngogc in cooperative testing under 514.1 of the 
tmer~:o~~ncction /\grcement by its refusal to conduct AT&T's UNE-P test 
fr'tllrr $c~rtcrirl~cr 14, 2000, to May 1 1,  2001. Such action also constitutes a 
knowir~g and intcritionnl ref~~sal  to providc a service. product. or facility to 
a1 tc,'lccirrn~~~~~nications carrier in accordsulcc with a contract under Minn. 
Stilt $1.37.1111 (a)(4). Qwcst is therefore subject to penalties under Minn. 
Statr.. $237.462. subd. I .  ( I )  and (3). 

<,$$*t"st failed to act i11 good faith and committed knowing. intentional. and 
inarci.i;~l ~iolntions of its obligations to act in good Fdith under the 
Irr[t.rconr~cction Agrce~licnt and under Section 25 1 (c)(I) of the Act by the 
fi~llniving cniibuct: 

;i) C'r-t:ating n spcciorts position to support its refusal to conduct AT&T's 
tiY1:-1' tcst, when that refusal was actually based upon what Qwest saw as 
;tn ;tss;it~lt itgainst its 271 initiative and by its desire to prevent or delay 
!\T;''f Sroru conducting a true market entry test-both pure relail business 
iiiterests of Qcvest. 

b )  Imposing its position regarding its tcsting obligations upon A7'RrT. 
is,iierhcr S ~ C C ~ ~ L I S  or correct. without infoi-ming ATBr'T. by delaying 
h'l'~%'l'"s opportunity to challenge that position, by concealing its tnic 
intcni to allow only certification testing. and by attempting to avoid and b j  
clclayirrg the LINE-P test by engaging AT&T in long and u~~~iecessarily 
dillictllt ncpatiations ok1cr UNE-F testing that Qwest never intended to 
allt~w. -rlit.sc deceptions continued frorn September 14. 2000. ~lntil April 
6. 200 I .  \vi.reii Qw'est filed its Answer and counterclaim declaring openly 
for rhc iirst time that it would not do the UNE-P test unless A?&T 
rltttnonstratcd to its satisfaction that it had legitinlate business plans to 
enter' the market. 

c)  Sending the letter of August 29.200 1. to AT&T making false and 
~ ~ s i s l c a d i ~ ~ g  statements. 



5t1ci1 r l i . t l< l l l5  also uc>nstltutt' hno\ving and intentional failure to disclost: 
nccvq33r> l ~ ~ t ~ > r i ~ ~ a t i o n  trndcs Minn. Stat. $237.1 21 (a ) ( ]  ). Qwest is 
tltcrcfbrc U L I ~ I C ' L ' ~  10 pcn;~ltit's i111der Minn. Stat. $237.462. s i~hd.  I .  ( I  f. ( 3 )  
 if f 4 ! 

hcc  I ~l id~~ ig t i  01' Fact. E-'onclusions o f  i.au. and Reconin-tei~dation. 117 1/7r 
\ !c;ffttr ! t ! / c l  ~ ' ~ ) I ? I ~ / U ~ H ~  of .,I TcY- T ( ' 0 1 ~ 1 r ? i ~ i / ? i ~ * ~ i f i 0 1 7 , ~  of l h e  , \ ~ ; ~ \ I V . S I ,  Ir7c  . 
I A ~ i t i ~ l . ~ i  Q \ r  rS.\/ i 'oi'por.iilici~l. OI'iic~ ~lf'Administrati\ c L-Iearings for ~ h t .  

Xftttncsot:t l'ublic litilitics Commission, OAH Docket No. 12-2500- 
132b2-2, 1411'11(' Ilnckcl No. P-42 I/C-01-391. issttcd 1:cbruar-y 22. 2002. 
, I !  p. ! i 11~.ir.agraphs 13 and 14 of Conclusions of Law section). attached 
iiiar.c ;is F'shihit I-. 

ilrc t-t:clammcnded decision goes on to emphasize that (>\vest-s violaiions \verc 

iitntrrti,rr~rls and r~n-going. I'tic AI,S also i'ound that the violations \\ere 1inc~v.ing arid 

rrirenticinnl. ;inil arc chr~sacterizcd as "a continuing pattern of conduct." Scc Exhibit I .. ;it 

!2 I L !  1 wt~ulcf note that Q~vcst commonly uses the strrttegy of t.tnpaging i t s  

. . 
L..rer~rpclift \r~ i l l  "1011g ii11ci ~~nneccssarily difficult negotiations. ?-hat pat1t.m of behnx-ictr 

.;!sisxtt*. tip as a coinmon clement of many of the other esaniplcs of anricomprtiziic 

crirldrtsft ti:;. C,)\VL'SI \vllicIi A"PcQT has previously cited in its testimony and hriet's. 

13c!~c>nd this. I~o\vc\,er. the ALJ also found that. during thc course of the 

jvocecdingr; an thc complaint, Qwest ~leliherwrei~~ firhr-iccrretl el-itierlrr in nn attelnpt te 

;i5.;ei4: :hiit ATKr'T did not intend to enter the local exchangc market in Minnesota. Scc 

'fht.:;e findings not orily demonstrate an on-going pattern oSa~itico~iipctiti\.t. 

bcktnvlor on the part of Q \ ~ c s t ,  they also show a ~villiilg~ies!; and ahilitjq on Q\\sst's part it* 

prcvaricutt. ' ( 1  thc highcst Ir.1lc1.v oflhc co/i~/7~1r7y, and tl~cretly to subvert the abiiir!. i ) f  a 

rcgulatt')qm body \o detcrrninc the truc facts at hand. Qwcst's hel~avior here has bct.1.i 

$f:0\1')7 io ht t i c ~ ~ ~ ~ l l f z i i .  and it denio1istl-ates a conlplete lack of respect for rcgulatan 



:+rgr%i,tr~i\ 2 1  1 &'I st ihn~iks th;lt 1111s showing is / I V C L ~ I ( - ~ ~ I ~ L '  of flt!ii/-c ~ c ~ ~ L I I ) I ~ I . .  ;111Ci tIlilt 

cii+k~~q;rtj~ ki~fetbti:~sd~t ~ i o  unf r)rotect t'ompctitors or the p~iblic froln this course of behavior. 

SJ\%4.t:str tus i ~ t ~ t v l ~ ~ ~ r t '  denicd any of the factual co~~clusions set fort11 in the 

* .- +,.>. ~ r ~ , i ~ ~ ~ ~ i ' t ~ i  . t i  Kor ~ i 1 1 i  it. ~CC;IIISC ~ I I C ) S C  C O I I C I L I S ~ ~ I I S  are all truc. 

~)YF"C:\~ rltil> n l te t~~pt  to argue that the underlying cornplaint in Minnesota has been 

;ri%~iilt~r! fs\t pt l t t i~~g  lar.tgu;lgc in its SG:IT. The problem with that argument. llowever. is 

rk,$ ~imi ' i~ir  I ~ L ~ I ~ L L L ~ ~ ~ I :  ivas first placed iit stlrlllic in Minnesota, and it was that .srLlrzlroiy 

lairgtaatg;: ~VEASCI-I Qxk-t'st violated. 

?)~Y~:xI ~nigkit also atten.rpt to argue that it has completed the tests which AT&T 

t:~ji~isIu;J ttnd ft>c?t~nil nothing that wasn't revealed in the ROC OSS testing. In this rcgord. 

.* >-- -+ ; a.. "ztii;.aIIi~r~igcs (,1tvcst's assel-tion that these tests were duplicative of the ROC tests. 

-, 
! Iic 4~;l;r3;if3~1 li:ic!f I I - I ~ ~ C C S  i t  clear that these tests wcrc first designed for use with other 

=A 5 r+t24 %i 'h ,  :YI~ICI t11q:rc is llo~llii7g i11 i / ~ e  ~I~'ci.~io17 to i~ldicate that the tests were in any mariner 

xtrhpiic;ktii r, 

IJu! mrm itnportantly. the 1-esltlr.s of the tests are not the point. The point is that 

$!ueil dtd rtuz !~cgtd~iatu in good faith, and that is a pattern of behavior that has bee11 

c)twst@s hhal1rnn1.t; since the passage of thc federal act. We've seen it present in 

~lc@:rrr:gl_i~->~n tlch!cb'n Q\\.t"st and its colnpelitors in a variety of contests, from 

fit?ik"fdt~flllfi:~ioil Rgrcc'lilents 10 the payment of reciprocal co~llpensation. to the illegal 

i.gr~tvi:,r~?;li:~g of'it~tcrl.R?'A IRLJs, to the newly revealed secret agreements whicl~ Q\vest 

itit% ;ipp;ircntly entered into in Minnesota in order to sile~lce its smaller competitors. 

,41d i r  is this pattern of behavior that caused the Minnesota ALJ to reconlmend 

trrapcisinp i* lint of!~corly $ ! .2 million against Qcvest here. 



bJwtlst's past actions. delineated by thc Minnesota ALJ in the recomniended 

clZ~:ci~tis)~, itre C ~ L I ~ ~ C '  clcnrlj. "predictive" of future actions by (>west. 'I'he recommc~idcd 

dccisintu cnctrpsulntcs Qwest's on-going strategy for dealing with its competitors. 7'11~ 

hfintrr:strt;~ A1 9 is a witness to that strategy. and i t  is becoming increasingly apparent tl~at 

t h ~  rzmrc i t  rcgulntorj* body-any regulatosy body-looks at Qivest's behavior. the riiori' 

e1tt~~tion;iht~' actions it scems to find. 

A l t h ( ~ ~ g h  Qisrst rnax claim to welcome competition wit11 ope11 arms, its actions 

i,Ic:monstratc t11at i t  ~~ctiiaIl>. seeks entrance into the long distance market without fi~ll~lliiig 

its oP~liga,tion to lut other carriers into its local markets. Qwest has a long histor\. of 

r\>srintitinirr&; its firm grip on its local markets through the use of anti-competitive 

i-jrha~ior. I.)tl~tlr csa~nplcs include: 

a C)~\rst 's rcf~lsal to provide access to NIDs and inside wiring at niulti-tenant 
d\vcllings in the state of Washington. Qwest's behavior reached a new level of 
orrrmgeousncss here, and included ripping out wiring installed by A'T&T 
tccl~nicians, r,nd padlocking control panels to exclude conipetitors. Then, afier thc 
fact. ()\vest attcn~pted to put forward the absurd argument that its actions wcrc 
iakcti "in good faith." 

IP b)~vcst's hilure and refi~sal to convert SunWest Co~nn~unicalions* customers from 
t.tsttlc lines to UNEs in Colorado. In addition. Qxvest has deliberately failed to 
provide intcrconnection to SunWest customers, depriving them of telephone 
s c n i c c  en~irell.. 

ULI'L'SI'S appiu-ently deliberate delay in providing interconnection to MC'I Mctra i:i 
the state of \4?ashington, which recently caused WUTC Chair Levinson to v.riic: 
"'I'his is a consistent pattern of behaviors that all operated to LISWest's advantage. 
gave i t  imdue preferences, and subjected MCI to an undue competitive 
disadvantage and improper discrimination." 

c~ (Iwest's ref~lsal to provide Rhythms, and other coni~peritors. \zritli ADSL- capablc 
loops and ISDN-capable loops in Colorado and throughout the I4 (>~vt.cst statcs. 

Although these esan~ples are state-specific, Qwest's operating systems. proccsscs 

;itxi t~a i~l ing  are region-\vide. Thus, it is reasonable to concludc that this same anti- 



CC~?F+~GZ~~!S-C l~ch;rt.ic~r F . r t 8  ()\icct is not restricted by state boundan'. These esa~-nplrs niakc 

i? ~ f t ~ : j ~  tliat i:lt~t'st aixltinucs to Ilat3c no intent io~~ of opening its local ~narket. 

il;itt*tl's rrtrmemlls past and ongoing vio1atior;s of section 271. coupled with its 

~t~t~%trt.trtr~g ~Jl;.~rfs ti: avotd compliance. should cause this C o ~ ~ ~ m i s s i o n  to conclude that 

C $ ~ , C L " Y ~  I~;-is trtl!> fi~ilcd and ~~efilscd to open its local markets in compliance \vith ssctio11 

I*-, i 1 he tC:'tr:.i~rnis * i t J i . \  sl~t~ulcl also lack confidence that Qwest will cotnply with section 

.'t , . 
?2'* 4 to f f iT  tprnltrt 

I # ,  ( J ~ ~ c s t  fuas not i'raaitlcd :\ticqu;lte Assurances that i t s  

E,ucaI Mnrlwts, Once Opened to Competition, 
Will Remain So. 

:"\rat~rf-l'r f ' a~tor  the FC'C considers under the public interest requirement is \vhether 

l ikhk !iCbY.. 11;is pw~viciccl adequate assurance that its local markets will remai~i open to 

ci~531~1~Lttf~t1 if the J-f 'C' gra111; 77 1 relief and allows the BOC to enter the interLAT'A 

; 4 nrr.nrb,rt it: it\ st'n~~cc. r.c$on. Mr.  Teitzel's affidavit indicates that Qivest will rely on a 

t F ~ ~ - & ~ r t ~ n ~ ~ 4 r ~ c e  .-isburancc 131a11 ("QP:4P") to demonstrate such as~urance. '~  However. 

is-. k d t t ~ \ r :  -. LIT, fe i t f t ' i  does not present a version of the QPAP for consideration. it is 

oitij?i.t\s~t>P~ f ~ 5  fizld Iff his ~ ~ s t i ~ l i o ~ l y  any assirrance whatsoever of future market openness. 

rGrls ~>L\IIII. tt 1% r 'e~~ainl)  premature tn characterize tile QPAP as providing any 

r i t i ; ~ t , ~ P ; : ~ t C ~ * ~  i i ~ a t  I)WL:.:ZT"S I I I ~ ~ ~ C I S .  once open. iViI1 remain so. The resolutio~l of QPAP- 

r;*!.;r~%l i.;~ue:c 5oiril.r ilabata is clcarly a xvorl; in pi-ogress at this time. 

-.;,-. ..... <i?:r=fr:c:r'r tf:ch:c;iiit: 2'1 0rik.r. para. 399. "[Wle need to be confident that we can rely on the -- F ; - r ~ r r l ~ ~ ~ g  RC'%' uz ;ix1:111ue LEI compl? ~vit11 the requirements of section 771 after receiving authority ro 
rztli.,. rBb.o rht inltg d~sanci .  marker." It  is difficult to have such confidence with Qwest, give11 its histon o i  
r : a n < r z c  i t ~ i h  Seclton 17 1 

.. -. , a?ri'71.~,sr .. ! cjr4il.r. para 411). S B C ' / \ ~ ~ I ~ . Y L I . ~ / O ~ / L ~ ~ ~ ~ ~ ~ I I C ~  271 Olrcfcr, para. 769 
> P 

f,:,: I r t ? x d  A$Xcia\ [t. p i b  



?'huh, etctl ahsaming that a t  some tlnie in  tlie future Qikest-s local markets i i 3 i l l  be 

r y w i  t r ?  ccwlpc't~tiorl ( a  pnint ~ h i c h  t-1T'Q-T docs not concede). Qwesr has not yet pro1 idzd 

,ur> gctrtiinc assuraraccs tfiat its 1~1~31 markets \\ i l l  remain open to competition. 

X.iis$l~t"r.trtore. Q\\c.;k has consiste~itly and \~igoroiisly resisted any and all attempts 

iis h*si ; / f i j idr  hacksliding penalties in tllc x;arious states. For example. Quest 's  opposition 

rcl liltva l i i ~n l ;~  Study Bill ("llSB-') 158 thro~lghout tlie 2001 legislative session is another 

*irilng rnJicznr7r i ~ f  its true illrention regarding any accountability once it has receiirecl 27 I 

rellc,.i: Y 1S13 158 hriii souplit to ( I  ) establish continuing standards for the pro\.ision of 

ix~rerc~rntles~i(~a h j  II.EC's to competitors; (2) allow competitors to pursue private rights 

(-if actit711 in nrdcr to crlforue tl~ose continuing standards: and (3)  allow for thc rccovc~? of' 

ai:f~tsl and pu~litive ciamagcs by conlpetitors harmed by any failure on the part of II.LX's 

tt3 mcet those continuing standards. Rather than conceding that safeguards such 2s tl-iesc 

;ire nr:c.t.ssar> fro111 3 C'L.EC"s perspecri1fitt. Q\i.esr used its considerable lobb>.ing fbrce LO 

& i t ?  t f lc  bill tftltirel>. 

(';lxvcsf has made 3 shell fame of the question of state and federal autl-rority oIfcr 

;my ()l%Al'. claiming to state authorities that jurisdiction resides with the FCC, and 

ciainling in fi-ont of the FCC that such authority resides with the states. Before the N e ~ v  

hfcxico Public Regulation Comniissinn, @lest argued: 

'Ihe ;tfbrcntentinned subsectiolls of proposed Rule 1 7.1 1 .18 address 
quali t?' OF scrvics standards, performance ~i~easures. minimum 
purforniance standards and financial incentives relating to the failure to 
ttchir\le nlir~imurn performance standards. These proposed rules are 
~~nzr~ccrssar)~ 'and conflict with the federal ruies; therefore they should not 
be adopted by tlie ~omniission.'" 



In kl~ztr\csr,ta. (J\tt.bt ;igain challenged tile Stato Commission's authority to 

*:k~~h!r$ti t b  h~\. tc~aale rlua!itj s c r ~ ~ i s c  standards. ()west argued federal preemption oirel- 

17 
rja~nbrt> ill" set-tficc stonciards propusccl by thc MI'IJC. 

I-fot.ct.vcr. ;ir tlic 1-C'C. Qwcst argued: 

5ltrst~s do not need guidance with respect to implementation of 
S~critrns 251 i a r ~ t i  252. 'l'hcy liave pri~iiary jurisdiction over privatcly- 
ricgc\iintcd r:nntracts tinder those sections. and have been exercising such 
cttttl~crrit>, thi !)ugh legislatively-endorsed mediation and arbitration 
,ttltlrorit? rrr~~:nc:umbcrt.cl by fcdernl rules regarding performance 
tnc~tl.;rircmc!its for qt~itc comc ti~iie. .  .These are considerable jurisdictional 
~fticsilnris around the cstablishmcnt of federal perforniance nieasure~i~ents 
ttrldt.~ Scct~crns 25 1 and 252.i' 

I-.~tt-rltci-m2orc. ()\test has resisted any efforts to make such a plan mandatory 

c::i>kk\\r:rr: i ~ r  t lr;  region. C)\icst informed the Esecutivc Committee f'~)r the Regional 

t ai ~ * r ~ i y t / t  f ' i i t ~ : l l l i t t t ' ~ h  (-"ROC"') lC>r tlie Operational S~ippol-f S\'stt'~iis ("OSS'') test ~17131-1 

t ~f,a.ier~~l> uncicr\ta:s for tiiany states in ()\vest's local sen.ice te r~ i~nr>, .  that "[,A] 

J T P I Q ~ I K ~ ~ C C  nssi~ralicc plan is not a 27 1 requirement. nor is it desigi~cd to pro\ c 271 

ctrnaj~fi~~nct., Irrstcucl, -- i t  is a ~uluntarv undertaking. which crcatcs fi~turc ohligatic>~~s nrlrll 

x i~ :n i t lc~ in t  corrcspo~~ding penalties. Owest cannot allow a r.oluntar? ursdertakins of this 

r:izcgnili~t!e Its hc s t~l ject  to inociitication through an informal ROC go\ crliancc process 

- -- - - - - - - . 
i\lfrr(d . B T L ? : ~  i~/ f ~ ~ i t  i l l ~ ~ ~ ~ ~  o f ' l ( t . \ t [ r i ) ~ /  10 Hozrsc Btll 400. I lr~l~t!, Case No 3439. ()I\ cst'r, Con~mcnth IO I / IC  

tfi~rytlird Iluics Sc~r Intcrconncct~on and llnbundlrd Nt.t~sorl\ Elements. p 19 
ifvfe~r-c ~ l ~ c  hl~nncsota I'uhl~c L.ir111tres Commission. / / I  r l~c .illr~ttei. cfQu~crt  it'hr,l~~\~rlc Scrl?ict* Qtrtr!:n 

,Y!ii:tdt~~ri\, 5'il'liC 110ckt't No P-17 1 AM-00-849, Qwest Corporation's Repl! Comments Rcgardmg thc 
.f(lrll~ lJrnp<~si~l toy (Jut.\t \Vliolesnlt: Serv~ce Qual~ty Standards, january 75. 100 1 
:ii RCSLYC the redera1 ~umtnunlcatluns C o m n i ~ ~ ~ l o t l .  111 rhr 11 furtcr o f f  i'rforn~~ltr~-c' 1 ~ L ' c I . \ ~ ~ ~ c I I J L ' I I ~ . \  [117r! 

I k ~ ~ r ~ r r ~ ~ ~ ~ :  f t , ~ < / ~ ~ ~ r ~ , t ? ~ i ~ t ~ ~ ~  for Oper~~tior~.\  . Y I I / J ~ ( I ~ [  L Y ~ . . $ [ ~ ~ ? ~ s s ,  I ~ I ~ ~ I * c ~ I I ~ I ~ P c ~ ~ ~ ~ ~ ,  t1t1J Opcr<r~or .SL$~I<IL,~,\  t1tzci 
i)iriqL-rclr:s -frvr\rttrlcc-. C'C Dochct No 98-56: RM-9 10 1. Comments of U S \VEST C n n ~ r ~ i u n ~ c a t ~ o n ~ .  lric . 
ftrrtc 2. ICNS, p IS  (holdccl t ex t  ~ncluded In the o r ~ g ~ n a l  IJ S WEST fil~ng. ftlotnolc onl~lteri) , ~ n c i  p 20 
I tur\rni$ie oin~tisd I. 



where the lines arc not clearly cira~vn betrvcen nego~iatians panic~p;l:lts rind cft.i::.~rnr, 

3 .  39 makers. 

Such actions cast considerable doubt on the e f ' f e c t i ~ ~ t ~ t ' s ~  o f  a fJf3.1tl*, ;2rid;f nit 

(.)west's sincsrit) \.s ith respect to the "adequate assurancesr' it pu:Tr,rt.i f . r ~  I'i;i2rc ~ ! < n  :iiG-il 

here. =-hT&T believes that "adequate assurances" that inarkcts %\ill rcniat;r? np"t5 <tt:r,.,r .E 

grarit of 27 i authority sl~ould I I C ) ~  begin and end with a Qf"i4ff. 1~'isicrrif. thc E ' i ~ r t ~ ~ ~ l : p - . ~ i ~ ~ : r  

sllould look to a combinaiion of potential rigl-ts and rcmedics. incinsiiiay: 

Autoinatic and self-executing perialrics inzl.tnscd hy n i:)I'hi': 

s Private rights of action for \riolation of intcrcnr~~rocriosr iigrs"t":~fr'~t!h, frh.i;rlc+-iiik 

service quality standards. state rules and regulations. :%at! ~~ ; i end  E3trg, 

e A wide spectrum of potential remedics. inctuding f;ncs p;ty,ihit' !st.  ;h~- $:;rti 
general f~ i~ ld .  penalties payable directly to a C'l.i'C:'s cr14l krst-r f;rsria?as::-. s a - z t % i g * ~ )  

of acr ual and puni t i1.r damages: and imposiiit:n slf'trrirttr p~rxilirre-~ i:uIJ 
assessnielltS. 

Consideration should also he given to the str~ic~t~ri~f  iic;xu;l?tkrn ~ 1 1  I;j\ki:*td ' 3  

\vhoIesale and retail operations. ?'liere is a clear. fundamct~iiii c~rnfiicr i ~ r "  iirttsri;:ir i * ~ t ~ ~ i : r : ~ -  

Q\~est 's  relationship with its retail customers. on rfrc orre hard. ;rat$ rtt. r ~ ! ~ t f ~ r t ~ ~ ~ J : ~ ~ t  15 i t$+ 

iPs wholesale customers on the other. Since the passngc tsf'ttrc fl.ticr:rj :?~ i ,  iJt rL=t t  ,t~;~a I P + ,  

predecessor US West have failed and refused 11) recngnS~.c :ir~g; rrf  hitr:iw cgkl':!: LL hitoii:~ * ! i z  

w~holesale customers. The 0111). Ivay to renlcd) this situati$)n i% lit? rrytznrc % % k k ; ~ ~ b k i , r $  

separation of Qwest's retail group from its \tfiolcsiiic c.rpc.i-mgi~ra~*,. ; id rgqatpry r t r ~  rer,rii 

group to buy from Qwest's wholesale group in the same \t:q &at r,'l.F;iv.. L ! ~ U  

'9 Letter from R. Steven Davis. Qibest. Strttor Wicc f3rt.sldent, i'ctiicy izrrrX id&%, i t 3  f?c i$  R q t ~ + = - ,  4+i16:7 i cr ,c; 
Marilyn Showalter. Stephen F. Sled~am. ,411ne 13rt) ic, Ks: Ciiffi~rd, ;it~i! h ~i  tit!%^>. ( E J L ~ C F I I F ' C ?  ; 3 ,  *Q+S ib 

2. (emphasis added). 



Until a comprehcnsi~e approach 15 taker1 ti, riinlarsrntc (pi,i:4;t.=- I t / ~ d t - ~ ~ a i ~ : ~ ~ ~ 2 : i : i  7; 

behavior, iiith proper saf i t~~iards  in pltlcc ti? c ~ r h  ()\11'3~*+* d d ~ z i ~ ! ~ ~ ~ f ~ ; : i i - k ~ >  i ~ < , i ~ i ~ t ~ ~ ~ ~  a.1 

CI,ECs. it is pren-tature for the Cc)ntmisslon to dc.121-mit-tr. ' t r l ~ ~ r i h ~ ~  C!EC p21+"06~: EZ;L.WS: 

would be sewed by Q~vrst 's  entry into {hi. long diszrrnce m , a r i . ~ 3 a ,  I la.;. i , r $ ~ i i ~  L$;+;FGGC~ ihpl 3: $ l i l l  

that. absent such an approach. the resulr t i  i l l  a rr.~n~?nirpc~!s~afr~!t; r r +  'r%z E*iG:,l$ ;kzbZ Z;ill*ii;: 

distance rliarkets In South Dakota. 

C;. C'onrtusion 

Qwcst retains an obvious stranglct~oid o i i  I ~ I C  fi~lii c*<~lf~~if~,:r: r??-teAl**f- itii~X 

especially the residential ~narkct. in South Z>nLirl;i. h?irrccxt, er, r!ic pr*y~ekct: .  1%): E!;:.T 

development of competition In those niarkitts Ire. :ri IlrcseJPi, i i ~ i 7 ~ ~ 2 l : +  $ % L * E * ~  

In addition. the record sho\~s  that (J\rc..si's prt rposed ::rrrr u, saatn S ~ E C  ~ ~ ; B c x H  'i f6 ?, 

market will not make that market 117ort' ci>~ttpetitii'c; in f : i ~ ~ ,  r ~ ~ ~ i t ~ ~ :  ii>ifl",~,irt ~ J E % ? ;  ': % 

proposed entry, without a prior n?iustment tn7 ; i c ~ n ~ ~ * .  chxf :~  FGSC.K -~:ir~6 g T s r i r f f t q  ~ s $ i g l  f k t i r ? r s  

will result in one player having subs:antiafly grcafe'~ nrnrgrrr{. !S$I i f 4  a l h k i i ~  h?%c -- +$iii;~bk cy 

services, and having the unique ability fct prc-jfii fu'ltixa~t ~ d f s  p!,icx*\! ~ c s  tt-, ~ r : . ; ~ i ~ - %  5 C i  <?P/~%J. ,, 

facilities. 

Qwest's continued pattern nf'a111i-~c~ntp~"?itivc bdt:t'.'b X I ; P ~ ' ,  , r ~ b d  f ~ c h i i l ! i h $ ~ &  , h f  4 ; t t i  ,;itk: 

federal law, present additional i~ilpedin~cnts to its 27 I ~tp~tie;rtfrttn, t : 2 p ~ ~ ~ 3 6 ! ; :  iY? :hi: 

context of a public interest analysis. Thc public inacr'tst i k r i f  riaal b11 . ,~-c t  &:d D$g. rt:";r..rrt,fnzi~ 

this constant and prolonged behavior throiigl~ a grnrli ir t' 27 1 iri ;ri ;r~r it; . 

Lastly i n  this regard. the record hcrt: sl;ft~~i~.l; a crr~npteic Lack r ~ d  ;bpgi.$r:)-i6P,l?s". 

adequate assurances that Qwest \{-ill keep i ts  lucid c~ch;xr~gt,: ~ l t ,~ku , ' i ;*  r i p g y s  rrFi,,r: 217;:'? ;r,; 



made open to competitors. Thc QPAP Lipon which Cflvesl relics lrerc is ;if hcst :I xtrrrk 1x1 

progress, lacking in finality. and ila~ved in its current iteration. 

Pure and simple. it is not presently in the public iii~terest tnr  Qjscsr i;.i bv gt,inxcJ 

aurhority to provide in-region long distance service on an ir11erI.A'1'A TwsIs I he 

Comlmission s h o ~ ~ l d  deny Qwest's application lbr that authority tt;liit ~.tic;ti  crnw ;P, ~l-ic 

numerous public interest issues have been properly rssol~cd, 

Respectfully submitted this 18''' day of Marcl~. 70f12. 



BEFORE THE PUBLIC UTILITIES CO34kIlSSff)S 
OF THE STATE OF SOUTH DAKOTA 

IN THE kiBATTER OF THE ANALYSIS INTO QWEST ) 
CORPBPWA%TON'S COMPLHANCE WITH SECTEON j Zltlzkct 30, "r& "O f -9 65 
271(C) OF THE TEEECOkBMUNICATHONS ACT OF 
1996 i 

VERIFJCATIBN OF DIANE F, KO'TH 

1. Diane F. Roth. being duly sworn. state that 1 a111 an .Assist;ntst Yicc I'rchrciet;t lor  .I 1 & $ 

Carp. I llereby verify the factual mscrtions ~ I I  it'f62'T.s Vcrifrecf C'i?rl~mtnts Kcgsn*ifii~~t f'ttrhlsc: 

Interest as true and correct statements to the best of nq. knawleclgc ~)i'pcrti~:*. 

Dated this 18" day of March 2002. 

Diane 1:. Ilirth 

STATE OF COLORADO 1 
) ss 

CITY AND COUNTY OF DENVER 

SUBSCWBED AND SWORN TO before me on this I 8 ~ '  day uf S t i t ~ h  2lro2 I. y i lisee I i $ tv~ j :%  

who certifies that the foregoing is tnie and correct to the hest of'itcr knnn tcJgr;. .tnd hc)ice. 

ri.>? 2 

- (,-, ,?...,--. .?y.j ~,;, j 7: :*- ,, ~~2 -,, ;s . 
-..,.-,n--l..---r ....,.,,,- *',,..,.. ,..̂ ,_* ;. ,,__. _ _  ,... _, 

Notary I'ublic . .- f 
- .  
Y i  
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testimony. as well as opening and rcply brief3. ta stale itc C,PP;I: f l ' r f i t  :tcr F - 5 ~ i i 7 +  ~ : ! ~ t a  :FIG %;i~~,.?f 1 Z k 

market in litah wollicl be consistr~lr with the ptrhlic illtcrc~t, <ibti,\ 'ti2<!ftr,T, ~ ~ l r i  ~?C%GCJ.CIZ) %::tLba.- '  " v 

the other parties participating in this kftiiiislalc f'rckcecrfinp, %-I'& & , sj!iri~!, c %pife, k!tQ ir.%it, 

Ofice of f'onsumer Ad\-acatc ( " ln~va  I )S:l'-f. tlxc New %!cr,icer B$i:p:~%:itriiir ealB:tli:  . i r * g i  

Advocacy Staff ("i\;e\\ htesico Staff-). the tVj-r1n:irag C'orrsamgr ,%tqzil'i;:,i~~ h"g:,ait 'i% G e ~ ; - ~ t : r t ; =  

CAS"). and the Association of C o n ~ r n u n i c ~ i r  i51llc~rlztcs i '"45t'i-S i='k aij~gcf%: ;,k%:,~, rh, 

public interest test.' 

The Cornmission issues tllis rcptsrt t.ri?f to suggcrlz th,tt t!tT pi~ir , :o~-x t g c  wi ?tFri%r:r;: i!4,- 

- 1 

merits of Qwest 271 entry has reached a cntzclusiarr, k.it~ aski%ocr $3 *r x r ~ ~ ~ ~ ~ ~ z % - ~ c  f i *  t51e t y 1 f ~ F 3  C:~p.tt: 

- 4 concerning the Lfforkshops foc~sed ctn this isnu:... I lavirtg RB i r 'w+d ~$12 55,51:*'. k ? q ~ r =  1% ZE.ic 2r :~ t$  . 

Erratum Comments to the Report. tkc ccrrnltwltls t,f tlrc p;rnisq+ $ 6 4  t~:+~jTia$l.~d i n +  bite ? i P ~ C : * - .  f$ . i ; tk~cr-  

and the record of the public intcrest pcll-tirr~a t ~ t *  iYr.?rEsi~ctp ;.. $ 1 : ~  E b a s ! r t b $ g . h % : i z f i  i ~ ~ b i ~  t t 2sk :  tit$: 

following specific findings of fact and cnnclusior~i;. 

I'INT,lISC;S I )I I.:bC.'7' -----" ..--*--- " -<,, ,*.."* 

A. The FCC's Public Intcrest /lnig~zk 

Under the Telecommunicati~~ns ACI 01' t r4zjlb klltc "'-%a.tt'~, st OPcgityci:ki i~3~:,Ta 

Operating Company ("ICBOC") applying fix secfir~~~ 27 f, i & ~ ~ f i i t ~ r t : >  ~ s T ~ ; L . $  ,Pc?zi . ;~~~?t~i i r~ " i i , , ~ ~  

"the requested authorization is consislcnt \tritll the puh1ilt: i ~ k ~ k : , ? ~ ,  ari;ficr~1;3i:g'i+;;i' 

I 
r 7 

+*.. ; Sf. -: :zq yi 5 AT&T addressed \he public intcrest in dru afGJac~; eti  %fikrp hr~ie 3.arrff+;,.r -:I%:? i r ;  lit'. .-s--w---rs 

briefs: the Iowa OCh submitted the filed ttstimorry of'ilr. 1"4;1rtd 9 f i&r. s+% +*ciE $47 :-:~;s?:ng CQ-L. t,:g~f~ j*:cr:d. - _ -  'L - 
filed the affidavit of David M. Kaufinan: and Sprrtxt. t l ~ v  :<;ctr Strx:crr :&kt$. 81c % ) r t % ~ , : i r ; :  E -?%- g?,i $1-4 I +i 2 
filed opening briefs concerning the puhi~c tnicrc?t. 



-2 - 

- .  " 5 and ne~ess i i~ . . "~  Cor~grcss has assigned t i~c  FC1(' t l~c  t-cspc~rtqihilitl, r i !  ilr:i!ttiii;i t t i : ~ ~  :~:i-:=i,ii?$ .a:tzi 

dsteranining \$+ether i t  has been satisfied. ' 

Tile FCC h3s establisfted that the pi~hlic intt'set;t trql;rir> $t;i$ i$:rt*il" iLi>i, $\,L;:. 

First, the FCC detern-iines iihcther gratilrng riic iZHOC"5 :ti?pfic;~trt~~> 't-l C L ~ : ? ~ : * . ~ C S E Y  :I?? 

- < prc~moting cctinpctition in the iocal and Icwg itislnnct. tctcct~rnrlls~naiatir~;kr : i ~ : ~ S a . i - ,  !is ., 

doing. the FCC has in the past gi\.c.n substantiat \toiglrt io (.qrsng~rc'\%'5 iitcft~!r~i:'~rcis? fi?,tn" 11 $11;; 

KHOC has iiltly complied n9 i th  the 14 poi111 compctititr c't"ii'ck!isi i",!,rl?iiilscr$ bt $61.: r o t  i 

f'cderal .Act. then the IocaI market i:; ope11 to  ct\nspttitin~r Il't!~c 1r~i;;lf 1rt;itjzet fk *bww,g-si F i r  !-," 

competitive then long distancc et l tn  sl~outd bttrc ti1 cotlstttrrcn; '<t:~r,tihl, ~&e;c tnri=.c h i  i;lfrtc 

tangible evidence that the KROC' it  i l l  nut take scr i t r~~~,  rt~; t t  ~ ~ . f i x r t y J  ~ ' l t i > ~ '  f h ~  ti>;i&:i ,dk: ~ l i ~ ~ ! r ~ . i i t  

271 authority is gsanted. IIcl-tce the need for a posr-eulr? periiiat-r.iancu ;kr3~1:B,iilCj: p i ; ~ t t  i B 3 5 *  'iiEii., -.r 

some other enforcement tools Ln be certain thc i i H C f C '  \%tl! * * c o ~ i l i f ~ $ ~  I r i  ~ : i f i i i l  16~~: Tk4b$?!~."i?tt$ii!t11'~ 

Scc 47  U S C 5 271(d)(.T). <Tee hlemorandrm~ Ijprr~rc!;r ;urd rltifs:r, 4;ciii, , i l , ~ r r  .,: ; . L ~ ~ - ~ T  ik a t  , 
L .  

Plrr.szrc~?rt 10 Sectinn 2 -  I of ihe ('r,n1mur71ccl1ir>~1i' , ~ L I  of i I).$-: erl c , t*rir; ,ac::  1 ; ,b b r , 7 ~  ;,:. ,rt--%~:.-,.. , - I  , : * 
Scv-vrces 111 ,Itickr~ru7. 17 FCC Rcd 10543 '1; 353 i 1997) 1 " . 4 r ~ : ~ + r - ; r i * ~ i ?  \Ir;-h;k: :tr i ) t , i>*+  ; i ~ % r j i i i  t;.:; t i i . , , i -. 
the Departntent of Justrcc's proposed publrc interest srn:~Jnrb, "\cc;t~*n 2.7 1 ~r/t;i:f.,t:i:i*, ,ki*i~i*.it:t #eCy i3i . - . 
FCC] to decrde which factors are rclc\ar~t to out pirhlrc {ntrrr,i.l 112qt13:5. tti~:c ! a &  ?r,iJ.rtiiilr aflr,.i. j,6,,;,,ls A :,* : b e t  . ,% 

HOC entry into a part~cular in-regicln. ln!~rLATi\ nlarkrt Ir cctnhirienf wi;h t i t <  i,rrb!r, ttir,;t,*l,r r ,:ti:p!: I * I -  , ; 5 %  - 1  

J Memorandum Opinlon and Order. .lrjnii ,-tpplrt ~ ; r i t ~ r r  i.1 Sir'i' i ' ~ ~ v : i ~ ~ ; l u r r : , - , , : ; ~ ~ ~ ~ ~  it;, &. .)x A ; . , ,  . * 2 
Tclep/7o,7e Conipur7~. c~trcl Svrttilil crlclt-rr UcN ('c11ilnirr17ic~arroj1~ Si-!-laic ci, it:( .I h L P  Is-izrt;~it,~tr~~i " ,;: f ,-;, . !;., s . , 
/i)r Pro1v.s~oi7 of /ii-Re,q~o~i, 11~1erL;l L4 .YL~~-I*ICX~~ it1 K ~ 1 1 r w . 5  ~1170 %!tz&tt~i9tq f Cb i t't." f{c5$ ti: 57 * ,%:< : ?:srj ; - ; q ::v 

Kat7sasfOklohon?a Order"). 

I'i. (reafiimi~ng that "BOC cnt~-> rnlo tlic long cirstanc:: r;lniiief : % t i !  S~u~tei'r; it+n.rr:i:Q;s ru2 ,&;*-I:- < -  ; *, - : 
the relevant local ehchanyt. market IS opcn l o  comperifron crjm.;t+%-,clli 5% ~ r k  ;hu: ci\nspx~.~tbc i !5\ i I r  .? 1 





f '$:gd+,$, ;< rP?;~,s of section 27 1 after entering rile icu~g Jt51;if\il'c, : : :~I .~C%:"'~" i ; q ,,.t.I. '+: .. .. ?,;: ,kt% < ,,:, ,& . 
cjleckiist and the Pf3nr') hilt't. Iwcrs satj5tic.;js rfli; 1. g,:C' p l + - . ~ ~ :  , . . , , i . , . r . . ~ ~ * I a . . ,  h; ~ + k + ~ % ~ : t i  9 :v: ?E:$J$;?&+. . ,.+*,:.ts : =I  -.- .s7L ; s,.,: ,.+ . ,G , , .  .:, : v ~  +.+:--, ,z 

., " renlainine ' ' l r 1 7 1 i . y ~ r r I /  c.il-c~rtm.rl~,?~i:*,y {llaf \x-<j~tjij : 5 5 3 . \ ; ~  f f ~ g  ~ p ~ ~ ~ ~ ~ + + g : f  ~;<I:T!: ~:;:rrr~;:gg.a 

interest".' 

B. -rile -_ _ _ _ - .  i~taft:  _-.._7._ E : ~ I Y I C ~ P C ~ ~  e nlC L,.:?.!. r$ ...+,,.... .... , .. .... :- f'$- . .... 5 _,  f .,.... ifllgfa% , ......,-., $'j$~$.$$4c~. . ,; ...., ,. 

-. . (Swes{ *s  t,estjrnarrS. tifir [fpe f1tfi4; f$:;$$.t ;&iigtt%cii;$ -L: hCi-+ %.? :%+> h i ' s ,  .<,; ,;r++zr~-:. ,. %, .+~:+t,3::,~:,~~:r;!:: 

focused on tryi~ig tcs shrltx rlr;,ir IJlcri: \acre gar, ' " \ : f~i~?.t~+t!  r t d i i . i % i $ & t n ~ t % < < ' r -  '$r- '  z :i; ~ y ~ i ~ ; : ~ ~ ~  3 ,  S- - 

that would overcome lht. "straaqi irmecdilrr*:.r] ' 1122t $ 4 . 5 ~ ~  F ,; 

cl~ecklist compiirtncc 1 %  ' a l ~ o ~ + ~ - t l l .  , j r ~ d  t I ~ , r r  ;kc ~ k ~ r , ~ ? Y ~ : ~ ' t ~ ~  4 1," $. A i 

opal after entry i f  Qncst stthntiti, an :tcrr.pf;d~:e I'i',9ifi 

(i .e.. unusual circ~tn1staricits) addition j.u %&'a; 13~iir.i.5 /;-;:+:;- .i~;ci-i:g::-i 

, , 

acceptable PPA P ) ]isled &cn\*c \llc C't:i;j35g$$gg;44gi #;;ir $$.ft ~i.~g.g: t 



Track A and 'Track B appri)zdt' 

dificult to see. how a n1arkt.t share 

the Staff Report (and clseivh 

he in the room." While rhiit se~~rtrncrl: 

law, it is also clear 111at i f i ~  inkt:i~! " ~ f  8t:;U f C:j1c23'i . ? ~ ~ ~ . . ,  :J.;,?<$ 

competition should aclcttltlj' c l ~ \ ' ~ \ r i p ,  1 ~W".C?$-J.  7, - + , ee c,; - - & - 

door is wide open. So \vhEti. 

Congress clearly implic?; tit 

. - f i t  in  an empty rcz(7111. . . . 

policy, practice ttr actii.iry I 

not present. 7'0 thc csfcnt 

not within Qwcst's crtntrr-.i i i~c t i  mi 

has not develcrpeci to {llr: est.cfir ~ n ~ r $ ~ 1 : - ~ $ t - ~ j ~ f . < ~ . ' ; f  

lack of Utah specifit. k:i:i&r;ce itl: i:;:t:z8izr we 

. - 
l'l~ctol.s are or are r~or i ' r .~ t lb j f :  IJv2g:;;'.!- ~ j , ~ y + ~ ~ i , r d  

meets the 14 point ct~cckl:st. 

would srtbstantiall!- 



The Staff' corrcc~ly strrtcci tfznt psiirtrk%sl 6r"zJ-t't;:rrz 

bcar the burden of proof: 

Given the FCC-s conclusion that 
satisfaction t7f tlie public inte 
public interest assertio~~s to d 
support their clairned reaon 
granting Qwest 2'71 authorit 
order compels the conclusion 
required to prove them. 

Thus. while Qwest must bcar thc 
satisfaction of TI-ack A and R s 
that upon allegatioras 6). a 
thein i n  order to dernonstr 
i t  271 authority. I I 

unusual circunlstances - as npposcci t t 3  ibrcing 

? 
=3-,% 1 "read[s] the public interest rrquiretnt'rit arrf +if" i k t  $inlii.r?i~. ., 

of proof on the opposing pa~~itls cIt.iiri> it~kr;r~li\Yctigc~~ L ~ L  .141J!2tI57 7: 

public interest test. 

C. Specific Issucs fiai scd lx-!!:lxr.(?~tji'~* 

\Ye address in run 

state commissions' stat-fs: 



. -, r . . " ,  
A'T'R:T {joined by Sprint and .4SC ENST) ;tt.gtlcd  if^:+^ i j r ~ ; p . : - ~  ~-r-j~~~l~-~,~,,i:,: ?, , t ,  

I I F ~ C ~ S  ~iot  allow competitors to make enough 01' a prirFit $1; ihft 7:,'-erf,'iktl.+i :ir,ir&c-! E *  rC;'.  

prcciudii~g a finding that Qwcsi' s retail ~narkcts itrc clytclt 

tile intcrl-c1TA niarket would be consistent tvith thc pu!r!i~: irrtt.re:,l ' 

- i  *I'lic Staff Rcport concluded tliat :\'i'r$:-i'':7 i i t r i r t ~  :.kq; t t i  t A  I L 

. . 
r i t t ~ s  and UNE-Platform prices - \vas of incor~~ccjtrttrtttn! r':tirii: *~i*r'\*rl~~;~ ife% 

-. 1 : mnrkcts in Qwcst's local excliangc scrvicc arcas. I " j 3 ~  ~ t ; , j f  F+%Lyei++i 

:Yl'&T's evidence: 

First. it did not recognize tliat iocni r;rlcs cairsd;sf IXE rt:i;%,k fs:lird sfr,tfr ~3.7. Z%E,.O.* 

~ilonthly charge for scrr.icc. Vcriicai fearures ;rrrcl. inrs,tb,i.srr; :,;$a wt t-F:btk'a ::it. ~ 5 ~ :  

considered. . . . Second. ATRrT-s antslysis did itf:r ~;t:iaw~kra $kt- i , i 's t%t~~rii  5::  ;irr4iii. 

as an optior~ for eel-tain scr\/icc clnsscs that k D o  ntii IL*~'s;I i i & ; ~ t ; ~ ~ ~ i t L  4 t : ~  v., ~ t i . + ~ ~ 9 ~ r ~ s t  

cornpetitio~i thl-ough the use a!' IJKl:'.s. l'huif. a", i, $ &15t$ $;;.it f ~ ~ a ~ : : . ~ ,  :srr.j 

evidence of business mtcs; i t  did 11ot c~ en prtrvidc a r t f i l t t k ~  * , i r j B k g t . ~ C ~ ' . * : ! i  ~,+i  + - , ?  
rates for such sel-vice. Fourth. AT.ckl^ tfid I H ~ :  ~ti;i,a2itd~>jr :i'iz 17%>iik' c - 5  i i= , i f , r i  

"subsidies" might be available to it  in rllc ci-crrt ifalrr $2 iiiai,:r!-,$ i~;lr; a,:;;l:r:, ,LC 
' Y  

teside!itiaI lincs through iicilitics-hasccl ccrmpciitii~tr,' 

f lo\\;e\;er, Utah's Price Iildes and Plicc Floor Icgisi;jtirsg r;lbka: i ~ c l ~ ~ t " . ~ " ~  djni;~s;13.~ts, 5,,-lk, 3.2i*iitLA: j~ 

Qiwst's and Staff-s argumznts. Qivest l ~ n s  1~1ain1ainr:ii ki;i;rr vir,~. t ~ ~ r : x r ~ ~ i ~  .,.IF:* !bb b t  z::- - , r , r ' ,q  

I? I d  at 3-6; ATLQI' BI-. at 0-7: Sprint Comin~inicn 
irltcrest (July 25. 2001) at 4. ("Sprint Br."): Carnmcrtls 01' 
Chvest Corporation Compliance with the I'ublic intcrrsr Iic<j\ 
Act  (July 25. 200 1 ) at 2 I ("ASCENT Commcnrs"'i. 



Qtvcst 113s a l - ~ i ~ a y s  argued that each element 3116 sert.icc' 17tEisi f ~ c  i:~:$i.+.xgpp~:i;e:~~: ..: i t  ::ri:-,: :ij -. i!, 

sut!jec~ to the price indcs. 

.The issue o! \i hat constitute.; ~ I . ( I ~ : F  1 iKj -  pnk C ,  r5-  :C : c ; c - = h t , ?  

C-r~rnmissio~i in Docket Numbers Ofl-llj.9- l ti5 atid 01 - i i b f * g - $ 5  'ity hi!; ;i-,- 6 II::I:;A$ s L F < : w  

a~i~t\c'rstands thc arguments o f  the ~tariics. xl.c aiilruljxirc '.i_'tltr$$ t r s a ~ - f , , : . r ~ " , f  ; r : c  4, k u  t h -! s -; , z 

rc~osds available in these dcsckcts. ik'c ;!nricipaic tl~;ir. 16rti., %:,:ti Z-4- - 3 ~ ;  

I*hcrefc~r.e the asgurnctlts on [hi: appropriatcncss of ;in!, gizer: f :".H, F:ri L. -li:.,;2.~ !;, .t h!r-i I;: 

ai:c rcievani (pricing) docker. 

!-urther. 111c issue of ~vliat t/lc actuiil prici'.ib Lfr++$ a%!:ctii l if i  jk, -i:Yi?i:iC~ h;:.bri; 3i.; 

C'trn~naissinn can deter~ni~te  tlic mc'rifs of fhc gcftcf;'~ll aii~,:rt;:r?i'i h$i:i: %6:1: ; Y ~ c :  - ; t i i ; i - t ~ , r , :  ' j - : ,  

clcvcfopmcnt of cot~~petition. We anticipate isstling ar.tritirk'r E t ~ d ~ : , ' ~  tt:$,fa g5;-:g9~r:i r !:i 4 4 is.: .\ :-. 

r11o near fut~ire, and haxze recently issued an Order ivirh s s s q ~ . ~ j  ;st$$,%< l!t4.;i~'i  ~ * z L c ' ~  

% - Orders arc final and inlplemclitcd (i.e.. nn Iongcr l~~v"i~jp c i~ ir t~* . i - t t ;~di  rlxi: t 4 : a ~ ~ r ~ i : r ; c * i i i i i t  -t;:, >-, - 

to evaluate the merits of the arguments raisccf in cor?ju~.rcric~rr \k i th  ~tP%~+,h: ; 3 : i j r + i  

3 -. Intrastate Access Charges 

AT&T alleged at the warlishops t h a ~  (f swsi '4 i X l t r ? ~ \ i s i i t  43cce.1. t,ha~::~... . ' ; 3 . . 7 ;  . # i ,  i s  

svitl? a source to subsidize its other producis and scrviics-' t t l  t l i ~  dr:azi;:rus:az~ a S E  ::" -.~ei=:::c::-ft-i 

A'I'LZrT's argument was directed primarily to tllc qwestrrtn (,I cr~ia%pc;ts~~tt: r:i fr;r , i ~ e : , ~ c !  1 4 , , d ; .  , 

! h ATkT Br. at 12 
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: -, ta,i~Kci f ~ i ' &  I* ~ ~ ~ g g c ~ t a f  tliat tlicse access charges would enable a posi-271 Qltc..;~ trl chargc 

i-c,r*<i,rcj lrir:::-$ii.$ic;irc'rl frriccs than its i~rterescliangc-carrier competitors. Quest inaititairicd ili;~t 

wttt;i:n ,?721cb{ ?:I t,t'tlru ~i'clccot~~municat~nns Act. lvhich requires Qsviiest to charge its oi$n inrig- 

~ f~<~r t f t t *< :  ;li#iliilfc "an amount for access to its telephone exchange senice a!xd eschangc access 

$hi14 f?t l i i i a  !i+ss IIIZIII thi' atiloi~nt charged to any unaffiliated intcrexchange ca~-rirr.i for stlc11 scrtricc 

.-t Y-; 
xhli~uctl rh ;~r  t l ~ c  argument was unimportant. I-Iowexrer. gilfcn that QI\CSI is 1 2 3 ~  irtg i~scIf' 

M!:VII ii ~ ! i f i r g ~ ~  ill1 tif'filiilt~ i t  is ~.casol~able to assume that strategic pricing could ha1.c: an ctlkcr 

olia IRr' ~.lct~c.lt~piilg r~larkctplace. Again wc must find the record insufficie~~t or1 this pcrinz and 

 lit:=^% 1l3e p;tstics to prepare to prcselit Utah specific evidence before the Commission. 

('mtprcss's at-tcrnptcd solution to the possibility of improper crass-suhsidizntii'rn 

t f tv r r r  ;abetxc-cost access cl~arges nas not. as AT&T suggests. to deny thc possibility ol' scetion 

?:'i rtiTieL inst~itd, l f~c  1:CC has ncknotviedged that "Congress . . . cnacted Scctinr-i 272. ~~~l1ic!-\ 

$ c q z u ~ t ~ : :  4:t-t it190C' competing in tl:c in-region 1o11g-distance market to crcatc a sepnrac Il)tig- 

!~f\~;u.rcc. rrllfifi:~~~ ilirct to recover access charges from that affiliate on the snlne basis or.1 wlricti II 

a - i  ,$.i,~itcr.s s\lih r h r g c s  fro111 i~nnfiliated  carrier^."'^ 

iiL%. r*2'1'&'r Dr a1 15 (asserting that Q\vcst's access charges established "ten ce'iit\ PCI- tn:l~l~!t" (i\itir, it1:c 
Ih? s.1 tiwrr iocrsl" as "'1 !loor bclo\s wli~cli the IXC cannot price" its long distance calk. ~111lc  "tJ\ic.s~ tan pr-ICC ti6 

o i w ~  r c ~ ~ ! I  Io11g ~ I I S ~ D I ? C C  scri ICC \\ell t)clo\~ ten cents per minute and still make mane!'-). A7,k''l- Rc.pl_s Br , ~ t  f: 
ttk~ztahrng thr! prohlc~n ;is "<)\scsrbs marzins from its intrastate long distance buslncss will he suhsianunall~ g~c,itc: 
It!irn ttrs:5e at '~~. ;  compcritors"): Rasher Aff idmit  at 13 ("IfQ\vest were to enter [lie lnierL,4TrZ market, ti~crtl tvoitid 
33%; r:r~rlt)sts !a hcq)  Q\+ est fi-om pr~cing its InterLATA long distance service at 10c a m i n u ~ c  for its rctall c i~~t i \ t~ i t ' r ' z  

\rct,t. 1Xt's \vc,~itd !lave to pay Q\vest 9.86 per minute for access. i t  [.v~c] would not be able to prlcc lnmprtc \I it!\ 

f $ i t ~ % ~  I'f~tis. ~ ~ t h o t i t  intrrlstatc access reform, Q\vestVs entrance into the IilterLA-I'A log dis~ance rnaikci tv i i : i lL~  

s r i f a r ~ d  ifijetit ;! t ~ t ~ g c  anti-ca~tipet~t~ve price advantage."). 
-2 4": ti S C' 4 277(c)(3) 
L-' 

! t i  



i :  :c :!144 i a : t : :  & i f  f h  ~tcftt"; CI;;I.ITIIIIC.'C~ ill this pi-occcding is tltc adequacy of tlie af'filiatc (Jwca 

' s .  
F I - T J -  T c t  i . : ~  .nd &,\h !!ti% iwis has hctin raised in iiiultiple Dockets before this Cornn~jssion. x4r 

-' *$e% * 4  g:t: - i* t ; ;~~r i .~ ;~ i  I>jfitiI~l*rI r l ? ; ~ r  the aflilintc route is sufficient. but that we also require sufficient 

,~uwT $6 th31 f % ! ~ ~ l i j i  kt? ti%: ~S~CTLICLSS to detcrminc if'rl~e affiliate call function as required bq iai?. 

h tlirlul?cr. nt- parties cs~~rcsscrl  concerns in their public interest arguments 

t?;ij-';:?jtf:i*g ihb: r1w.'C1 Itlr ;I S O E ~ I I L I  post-cntry performance assurance plan (PPAP). Currently partics 

set ,:2!9r2apit!3g 1%) ~ ~ ~ * ~ c l t i ; i t c  il tn~ltltill ty acceptable PPAP. A viable PPAP lllust he in place lo 

a ,1. -J;+. 4:. l i : ~ ~  ~ ~ r i b ! i ~ :  ~ T I ~ C ~ C S  t req~iire~iietit. 

,.2 rltta.t\hcr of parties to this proceeding argued that Qivest must denlonstrate a 

2 ~ ~ z : t ~ e a f - $ Y  A Y V F : ~  t?-)lt ~ * ~ ~ n ~ p e t i t i o n  in u givcn state in order to prove that its entry into the IntcrI,~17y~l 

d!d;l'lhil% 1 ' ~  ;:i~n~;ixtt.r:t t v i r l ~  tllc public interest. As esatnples. the Utah Staff cited the N e ~ v  3:lcsico 

.ti:6eZti* ric.:i.i:xt~d OZsr c~,iltcncc^ of '-sizcable amounts*' of c ~ m ~ e t i t i o n . ' ~  and the Iowa GC.4-s 

r;?+ir*?i.jtru o:r prfwl' 0 1  "grcoier and 'sustainable' entry by CLECS."'~ ATBcT likewise tiiyucd ni 

,#>a < e 7 :  
l k ; ~ f k 4 x o p  riwr r_'l.E:'C' rosiclcntial market sl~ares in the seven states were too low.-- 

- ---- 
!,l i ,:-it\< i l l~ SC~A M v \ ~ c o  Ad\ ocacy Staff Initial Public Interest Br at 6) 

i-1 f i ~ i ~ i r ! ~ i z  h c  I C I K ~ L  <I<-/ \  Br ) 

, % # A  f !if it! 3 
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l hc i m i ' C '  Iz,~s hold [hat n specific market share test is generally not pan of' the 

c.,,a.v,w, , 7 4 - 7 ~ t p r  ~ r : ~ ~ r t l ' l  ;:xqitiiry. ;trEotfe(~vcr. to the extent CLEC niarket share is rzlc\*ant the 

? .; t,,p.+..Su.u .:- L , ,nd t8 fn '~  rt4c"t:t?t X ' r ? t ~ r t I ~  iit~nunl Iieport to the Governor. Legislature. the Public LJtilitics a11d 

4 n~+A jifrz*i;a+x+ , i !re a * ~  ,... I ' r r t t  i t  arid t l ~  Information Technology Commission c ti^ .- - 

i?- ~ ~ f 1 3 ~ 1 ! \ ~ = ~ k t r ~ t ; ~ t r  IPc,i ;~rtf  ccx~c t i ~d~d  that CLECS serve approximately >3_ percent of' the business 

ti.;:% r  hi^^$ e, p~:i+.~~t~t I)\' (11c ses~(ie~ltial lines in Qwest's service territor). for an over311 market 

-?r+$:-$: $ti$>\ ti\lilet 10 ,r~c'rr-'r'l?i. 'Therefore IJtah has rilore co~l~petition than some other states that 

!.ia~*z f--evr.i iqtprtjwti 17). f!lc FL". For exaruple. the market share calculatio~is for Oklahonm t\srcl 

w e 

;:-=iltirr,;it:d , k t  P..> to C l . 0  pc~ccnt, and for Kansas they were 9.0 to 12.6 percent tvlien SBCs 

2 1 
,+;Yj.f*~>4fdi;i?~: ~ i ~ 4 . t  g1;1~1tcd. I11 order for tf~is argument against entry to carry the day. opponents 

ipzht ~:fiiBr. ;a sltowit~g :as ti3 ~$*liat special circumstances exist that would suggest that a 16 pcrccn! 

r n i ~ ~ ~ b i t : e  b,!n~it-c i s  iirxi~t'iicicnt. 

nl l,*ri t 3 !*-Q;b q2i g$j~:w!@ 

,4'rL%?' a~silrtcd ihift a "patte111 of past and continuing @vest conduct" violated 

,hk:th ~zrc- r i ~ ~ p t i ~ i t f i i ~ ~  litnits 011 (Jtvest's provision of in-region. InterLATA services anit QLV~SL'S 

:i.;r:rigi 251 ;l%1 252 ~~hiigations to provide wholesale services to C L E C ~ . ' ~  The Stat'f ( in  their 

f-4q"41rt\ ~~sscr ts  t j l ;~ t  [hey "[did] not believe that the nature of those violations sliouid bc l~rilrficti;.~ 



.. .'r, 
i t  + ; ,  . !  I b L X J .  I foti~i'cr. its A'r8L'f' points o ~ t  Ouest 

I I ~ C ~ C I O F C .  C ~ T C ' S ~ ' ~  pa51 behat.ior may well be 

i?lr,it ;itc rcct3rti 1;:cics is an! 1-itall spccific evidence or an) 

i R:+*~c,-ltri+i p7.if t l r h ,  t< ihf l l l l f  to PIII.SLIC this al.E11171t?Ilt must present I-jtall 

U 1 l ~  1 ii:\tst~l-~4sii-tn rccluircs I ' tnh  specific examples or svidence 1vit11 

9; ..,> rri lr.J s : tf 4 .+-~r :* i; %*!:,r~ its: i i p i ~ l i f l / . ~ g  x ~ l ~ t i l ~ i ~ l l i h t l  S T I - ~ ~ G ~ S  to C'I,ECls. Specifiealiy. we agree with 

'F-, '--<=% i J E:-~ -fi:,i:~::i=- 1 k t31;~h lV&1 *h allugatlons of in~ercoilnection and testing violations by 

" . * z # :  -1 .- 
4-i. it*:* - " * $  rs -F~:::-,:IR[ { i l l ~  ~ ~ , ~ l ~ ~ ~ ~ ~ i  ~ I ' i t  god-Siiith dispute in [the] workshops. as well as 

1. d., $ -. '7 -, s , -  ::x;'*;.:rr: e : l a  r ~ ( i  t_rc .%idff. i i- i~: irf l l  t r i  p r e ~  cr~t siich disputes in the future:- (3 )  that AT&T-s 

i:.;i~~l;, A,---- .L.- r'!,$. 1~ Ir 57 ~!:fii~i~:lcf L+CCC:\Y 14-1 Xl fk  and i~lsicic wiring in nnulti-tenant buildings in 

3 ~ Q ~ t f i i ~ t , ' ; "  .; +-;I* k e ~ l ; i ~ y a  r i4+rttE :si~~u;nd> rusrlli~cd in the Staff's earlier Report on Enxrging 

%:,8 ; : , t t ~ . :  x 1 1 'q L * I I ; I I ' ~ C S  ~.t'tl,;lrdii~g Sun West (in Colorado). MCI Metro 

.;+;,I %ilijtlbr~u-t tsjrccificrtlty. in Cnlori~do) provide interesting hilt insufficient 

i r r  r -- 3 C'@ 
, ,.;> i ( ; i 4 j  'I.C i t,tk-i B Stic'firri 

i 

'+ 3h 1 ,324 hpr~t~t ~511ggt'stcd that the participating state colnlnissions should take 

- _ - 7 

- ,  .1- :it$.:: ~~t ! J?s$ti i l  f , t y  ,:[I i - ~ p 1 2 t v [ ~ i  t ~ ~ t :  to ilk ide @vest into structural1 y separate ~vholesale 



I 1: 

i;.;:-et,, :jj j!,, cll.:ilr tjiat the qutstii>n at hand is not simply. as R'f&?' 

- 
s>  li;sL: -~i i i : . - f : !r~i i  ~~+rij:,+r,~tratn 13 I I ~ I ' I I I I S S ~ ~ ~ C  (71. a g0o~1 idea; rather. -'the questioi~ is 

i t f '  *.itt.'r;.t:lt:raI :wtmri if ion,  (.)t\-.c.c;L's 27 1 approval wo~ild mect. the jx~blic 

.<.," .. 
f t ' i  ~ i~i tr . .  iti,ltt i~pp~! ) \ .~c i  st'ction 771 appIicatiolis for several different staxs. 

5ci, : ~ l f  i q ' j  FC:C~LIITCCI I ~ I C  i~ppl i~ i l i l l  10 H I I C I C ~ ~ O  the corporate restructuring that 

I 1  -'z i +  i .- : : i.:9i,-:: -1:-, j t f rq* i lk i i l y ,  :ts ;I conciition for IriterLATA entry. The issue of structural 

* .is5. ;-' +: + 1 :pJ- T' i i tS ",ri~g!~\!i iti10I tht: I:tah 1,cgisiatiise could address. 

q+:; , ! ~ i ~ ~ ~  5: f ?it4< & b ! t s d  - - t ' t ) r ~ ~ p j ! q t ~  - -A 

" l t i -~ E .II ;ir~gtrc~l in its comrncnts that Qwest must demonstrate "a record of 

r a . t n - ~ ~ ~ ~ ~ - ~ : i  r'~v~a~$:rc;ii~, $I ' a b ~ k l t  i t s  11111rk~t-~17~nill&1iii obligations in order to satisfy the public intescst 
v 

1 ,  . 
3 : ;  t ii?:. .is ~kij%li i i t i~'d ilbr)\.e. ()west 113s o ~ r i o r i  no obligatioli to demonstrate a specific 

21 p-7yr>tj::: L z t  L k  i f f  1~ i5 i t t j ~ t :~ : t 101 )  i n  I ~ C  local ~iiarket to receive section 271 authorization: an3 

:+ s ~ = ' ;  s ii;-& f P i ifti; t i t ? i  \ t:t r~qi~t rcd  ;I minimum period of time across \vhich Q~xest should have 

r ' i~rr~ic l f tst  i.:rjt~ipll:~t~~~. ASCENT'S proposal neglects the potential role of an 

t,".---;:[ ?:,- :~r~-i t~L*t!!~> pct-t;lm~;lnc~ assilrilnce p l~ i~ l  (PPAP) to provide both a1 incentive Sos. , u~d  n 

, j ! ,  i ] i + c ~ ~ ' i  i l r > i l l p l i i l n ~ ~ '  wit11 its nlarlcet opening obligatior~s: I t  is likeis. rllnt a 

-- a- .., t ;is, 12 % \ p i h ~ - ~ i i  to a llistor> of compliance, will result in co~lti~lued f ~ ~ u r e  compli~~~ncc. 

I..,,,. .. - , .  , # . .  ;"., 1 S 1 1 ~ ~ n i t ~ ~ z i ~ r s  ;I[ 14- 17 

i _ li :- 
,%..,I.. 2. ,?. i$zp,;l a! [{I 

%?*::I y;- < - $ . j 1 ~ ; i l S l - , { ~  ili 4-5. 



5 ;$, i p<xL*$;i-FJ ~tb;~i  itti~1ti111g (.,)\t*lst to enler t11c interl,ATA nlarket would stifle 

, 
*?, . I  i + i : ~ :  OL:,LF~,CT I'hc C'f~~~~mission disagrees. If entry is preceded by full 

, r i t , $  I: L ~ t ~  ;~~ct:pt;~hic I T A P  is in place- opening the in-region. InterLATii 

e'f'rt~:~ CIS illciiicing other carriers in that market to accelerate ti~eir 

;A% J t  i 1)-~liZ;r5 ei , .-+,& ra -< ,P  .iLi. ,li ~ ~ r $ c S t , r l i g : t .  n~,lrLst, ,i\bst.nt eithct of these pre-conditions we find that the 

I :  
y$ , : fxq  , I - ~ $ ~ - ~  $'--,- $4 '-p:r.fr,r;rrrs ' ciltr.y tvoidcl hc an ir~crease in the expected market share and 

- .  - : -  = -  c I4e'ilvt: C ~ C  ~ ' i ~ a l  need to ('aciiitate full checklist compliance, and develop 

. - 
= -$ . . i L ' - 7  _;&:>$ z;,:tbLi"i-r:c f3P.-t f' 

*i vrh dnit i  S T  1e~* t  [tic S I I ~ ~ ~ S ~ ~ C ) I I  that only CLECs should have the ability to bundle 

c$?ccEk5 d $ , - r : - i I hs: p:~rtic;s arc cosrecr that granting Qwest's application kvill allo\v 

:, 6.4 . ~ h < ~ , :  ~:l:r~tl%~k r j i  Ilwbi.-f  $ I S ~ ~ I ~ C { :  titiil local scrvice to consumers. but that "is the evident result 

., i 6 
$£< *i ig * $ t $  ( ~ F ; ~ ~ ~ ~ ) \ & ! L ~ ~ , ,  

f hl= rt,ul: prr~pctrl> clct.lincd to discuss a number of ~lliscellaneous issues raised by 

ii,r _ -. - . . a * :  j t ~ ~  i:itl:nj: tilt: t IS5 ~ ~ 1 s t .  llS1, ant1 advanced services, and change management. all 

C'ornnrents at 16-1 7 (st~ggesting that "one-stop shopping" offered b). SBC 





51 'h7l,l$tl<Y - "- . ---".. 

$:% 1: r i C ~ p t l ~ t , ~ l  E . Y ~  fJ t%cstax scciion 271 application. at the current time. 

irrl.crest. ct~n\!cnicnce, ancl necessity, as reqrlired by 47 

r ' r t ~ , . i t  ?I;,; \*,^I t t l  ~lt;ltltot1str3t(.' ~ o m j ~ l i a ~ ~ c t '  with the 14 paislt checklist. 

~*CG,YE : l~ lnpf t~l  i n  IJtilh. I;t~rther. questions have been raised by 

furthcr evidence. 

:? ; 11 i t  3 ,  QL.,ii i . dc  ( ' i t ) .  l :tall this 20"' day 01% February 3002. 

::i/ C~nsLilnct: B. White, Commissioner - 

i s /  12icI1tlrci M. Campbell, Com~nissioncr 
--em- 





&.F %%?e%&L lusrtintrs i n  Ehr IJSL industry ehow, DSL eechnoloyy and providers are rapidly 
5 rax,$splo. the bB& previdar 3 o has  suddenly announced they are no 
L@6%'IQtar vib%irictg urrstuaolrs, yet; t l ioir ourrent 5 D b customers have a proven need for 
M.la*fi. :f#rrre*: 12/30/GQ, Tha Danvcr Past) 

:s?f,g+ $ 8  h:; spportuna SFmo t o  transition custol~~rrs who ray be l o o k i n g  f a r  a DSL 
>rluu&ih-. ;n u ~ x ~ h  rkabltlty and a proven trtaek record, 

I V _ I ^ - -  _ 
LG*ffL?@ 37i% A prawn trnck rncord for stability, d d 
q$$ti&ikuUr- He b u l i w e  uc ~ $ 1 1  hi t  oor p r o j e d  
aaql~w%nfix O O ~ ~ $ ~ P ) F G ~ V I I L ,  WIZ are UBCJQT to serve all customers w x t h  a need f o r  
% f @ % - ~ m &  &maan CR tne Intarnet ox t o  a'corporate W. 

2% t&i&+ (bake itP: 4 ) a ~ i u r  Car end usoro to get tho epaed they want &id need, Qrost 
224bm- BFbgkX y compaeitiVc pricfqg and attractive promtione. 

I'erm dmataty 3, 20Ol '$0 Fabruary 3, 2UQ1, Qwaut. i s  waidn Phs OSL servica 
* ~ G $ E V ~ ~ ! $ B ~ X  c ~ L o ~ Q ~  96'j value). we aru ~ Y B O  waiving cusLausrs' Iirnt month of 
saxw2-olF DhkW fff.vinq dubtomars an internal DSb modem for Windows@ desktop users at: 
t*6 &;tsysn. Pet cu~Lomercr with  a )4aaLntosh@, dM%W br laptap canpurer cr for thoso 
ilia@dS~ff IAN c~nnockAan, ws aro offering a ptcmotional price of $150 f o r  5 Cisco 
%niFPxnlia% r&o@on f a  $295 val,um) during the same period. N1 of? our Qwcst: 0 s ~  pro 
F&%Pa&8Y;a rLE@%ra a PlJcelt tccbniaLan Ln~tsTlat ion A'P NO CRXRGE. 

gwQgc~. ~ X ~ $ B T C  soma of tho mont aggressive pricing in the bSL i n d u s t r y . *  For exnnplc. 
wi: r t i ! Y p r z  G%LI@ixt' DSPI Fro rtorvices for Business cuatoners for a5 l i t t l e  as $50 per 
Y*@F&h, f$ur QwzIP~.  USL Pro S Q X V ~ C ~  offering i ~ c l u d e s  & speoial 1-803 number fsr 
$$8Cg:arthfiwt+ CochnicaZ. support as well a s  sarviee Lcvel assurdnces and a technkcf an 
tn$it,~?,S,*t&an A-NQ CWRCB, 

Qwestrs USL setvice rides on a customer's 
the cost of an additional Line. 

sm--hrr*-**"*'<-'*------ 

* P1rlr~fl.a sea ~s:~/li~w.1txt~aner..inte~rise.c~/mesahost/m3prico.htm for curxmt  
4:wcs~t OSl, aunshribrur pricing, 



ThlMng of swrtching your I d  phone s e e ?  The sanngs 

m ~ ~ r a t b ~ ~ h ~  Becarseywunul'tfind~t. 

b m d  choice of feabres yw've come to apwt A n u p  

bill. Call us at 1-888-561-7691 for mare irrformztion. And r;tay 

connectad with Qwesto R's not just smarter It's parniess 



r Frnn;. Sroberg, LI (L~nda) 
S~cnt:Tuesday. August 07, 2001 1 :46 Pbf 

r Ta: ,*Ibrngl. Ken~ch~;  ~4rn~cucc1, Mane: X m ~ n i ,  Mujda, :3rrcois, Riibcil, 
3 Asfile)., Gr-egury; Xune, Dan; Bahl, Knstln: Ettnhoier. Steve; Bcck, L;r?ti.i. 

4 Bell, !ioxannc; Eelzer, Thomas; Blythe, Jim; Bod~n, Brad. Burhtln, E<ir;n. 

3 Boyd, Vlctona; Burke, Tim; Canavan, Larry; Cao,  TI^, Carisan. flamer-dn, 
> Caulson, James; Chin, James; Chlebecek, Kathy: Clzik. Greg; Ciemen. ?tIt~il y, 
> C~melius,  Pam; Cruc~otti, Augie hl.; Crurn, Dsle: CtiI'rsr, 'ixcr,; Drrhiin. 
~b.s Jan; Daly, Gordon; Day, Kev~n; Dequiroz, Ray; Eakiri, h4srk; Ebcric. Slcjrn: 
> Evans. Mark; Fleming, Catherine; Foster. Gary L.; Fr:iz;er, R G ! ~ ~ F R ;  
> Ganamone, Tina; Geneser, Todd; Gerken, Kns; Giirnore. Shsun; Cknner-, d r  , 
r J ~ f ~ i l ;  Good, Ken; Green, Art; Greene, Mack; Gnego, Sue; Hqefz, Frryz; 
3 Hand, Judith; Harvey, Br~ndon; Hendncks, Fnrz; Herzog, Dick; 'rTiItc.~, 
a Jeff; Jacobs, Craig; Jones, Tad; Kane, hiancy; Karsten, Cathy; K ~ s P s % ~ ~ ,  
3 Jill; Keator, Paul; Kelley, Barb; Kelly, Ann; Koie, Jay; I.;nt~a, Cynthia; 
;s Kn~~i t sk i ,  James; LaFave, Mary; Labloine, Sh~rley; Lane, Steve; *Lcrnclit~. 
> Dave; Lewis, Pat; Logsdon, Mark; Manica, Dave; ,Mason, Dave; hlassrr, SI;.,:, 

Mattioli, Keith; McFetridge, Mary; Meissner, Randy; Meschke, &3nrci; 
hrfiiler, Ali; Milnor, Jim; Miracle, Diane; Newton, Barb; Sicklaus, Deb; 

3 OGrady, Ken; Orenstein, Cindy; Osborne, Wade; Pagel, Gordon; PaschLc, 
St~e; Peketz, John; Pemcone, Mario; Poirer, Ron: Porrwood, Susan: 

> Puffett, Karen; Pugaczewski, Jack; Real, Jennifer; Ragerr;, Tad; Roes, Deb; 
> Sci~miedlin, Joan; Schultz, Steve; Sellman, Coilin; Serafin, Elizabzth; 
r Skiheen, Bob; Sigin~ndi~:, Rob; Skeels Harford, Denise; Srnaby, S ~ I - a ;  Sm;;i;, 
3 JkIurray; Spaulding, Paula; Spence, Lynne; Stewart, Pharr; SZ jkr. John; 
> Taylor, Cd;  Taylor, Teresa; Thiel, Larry; TNalker, Darren; %Tajkcr, 
3 Michelle; Wallace, Estelle; Weiner, Mike; Wenker, Joe; Werner, Am:; It): 

Werth, David; Wickhem, Dave; Wigert, Dennis; Wonh, Gary, Zpch, C?i-c,.:i~y, 
% 

> Abel. Phiiippz; Cathey, Hugh; Drach, Terry; Duvall. ~ 1 a r i ; ~ i l i ~ .  Uan:i: 
r Floyd, Tim; Gilbert, Dave; Gordon, Lisa; Gugel,  matt; Hagge~y, SIGVC; 
z Hannum, Glenn; Hanson, Todd; Hatch, Dan; Hebdon, Cheryl; Kn~gh;, Ned; 

Kaeppl, Kristin; Lindsay, John; Lopez, Bob; Manzmares, Ted; &lcrsiici:ix~:a 
> Ware. Debora; Moon, Amy; Moreland. Susan; hlurphy, Sarah; Qt:, STsaubm; 
2 Ptuchinsky, Bruce; Schnellmann, Sue; Tiller, Frank; Turturro, A u ~ l r ;  

+. 

> FVills, Joan; Mather, Connie R; Werner, Tony; Ansle:~, hleng: Dr~vzgc-E:;sjI; 
>Jennifer; Gale, Don; Galvin Jr., Charlie; Garcia, Veronica; Gmtn, Maris; 
r Hargis, Dave; Hornecker, Don; Hunt, Angela; Robisun, 3;llitt; Scilrue*d~r. 
> Petm; Shelton, Jana; Singer, Colette; Smith, Lois; Syrios, James; Txan, 
> Dan; Van Horn, Laurie; Waldman, Jason; Waltz, SI~clla: !Tearer, ,S:ct~; 
> Easters, Martin; Hardegger, Jeff; Hudgrngs, Elizaberh: Ht:_ehes, 13;3d, 
> Kmon, Renee; Moms, Marlon; Odins, Juns; Parker, Thanus; Ftresc, K:a!Fjl. 
> Rodney, Marcy; H m ,  Jeff; Kennedy, Jamie; Sihoder, Jahn; Tay!or, T,i:rs:q: 
2 Constant, Peter; Ferguson, Alla-dice; Garrett, Jeffrey; Lerriwcr,bcr, .Irjl.;n: 
> L~ndgren, Shawn; Martinez, Olivia; bliller, Sre-;e 
> Cc: Rotter, k13.t~ 

Subject: Covad Ch 11 



3 hzpnrtance: K~gh  
2 

2 TPII;.~ bittiler down. End of the national DLEC game. 
3 

Ic :vc;ruld seem that financial-management-by-committee did the job rather 
2~ quickiy. 
3 

s Cnvad has announced they will file Chapter 11 banhuptcy in t l ~ e  rrJddle of 
3 August. Reading Ijetl~een the lines, it appears bondholders have forced 
=. Cavad ro bankruptcy while there is still money left to pay them something. 
3 "FkereB an pre-Ch f 1 - negotiated agreement that Covad will pay bondholdct-5 
3 $0,13 on the dollar in~vested, which is a lot more than what the stock has 
a heea going for in recc:nt weeks. So the bondholders got what they wanted. 
3 [I've. never seen this done before, so if it works, it sets a precedent. 
* 
Y.t 

3 COVZICI seems to think "this is a good thing" to qucte Manha Stewart. li 
2. wit1 help them get rid of $l.itB in debt and they can resume opesations 
3 with n clean slate. They also believe their bankruptcy status will affect 
> neidlc: customers nor operations. They are delusional. Tacl much K~ai--%id, 

It3 quite likely a judge will say they have no chance to succeed and 
,s force them to iinmediate Ch 7 liquidation. 
2 

3 Ll i  Braberg 
3 Product Market Intelligence 
> -=~CQVD Ch 1 l .doc>> 
3 

"3 

3 





CQM. I 9 V i t . j :  1 ~ ; s L  hra-,l-;i~: ' a .- .. <:;! C:-.;.::-;.+ > r i  

ac ronyms f3r f u n .  

MR. ZULEVxC:  tkx;r& !>$pmezr;,f 1 ' : ; j  !;,a:; ?,Q 

discuss I s  Che performsnce ass:zr&fice 

Covad's 9nders;anding tha :  B2P 1 5  

, cv;! z:-+;: ; ;-, ':,A * volunrary a n d e r t a k i n g  t;.;y Q;+s?sr.. -'f.. 

i-0 Qwesi, no  changes mzy be 

and c o n d i t i o n s ,  ? I D S  o r  a s s n r i z i r o d  g:.s:;;a.i::;: 

by t h e  C o ~ n ~ i c s i o n  ciit:rtai~c w c s t f  :i & ~ : p ~ ; : ; ~ g . ~ . ~  

most emerginq seraiee P i D s  ~ ~ 2 - t ~  <$:+ 3 *. .- f i.,-,..i;.i--, , *.. .T; ,,rq &--A.  4 *:,,$ 

and s u b  loops  a r c  i$eejnrfd ~j~a?::td~?.,;i ': . ~ : G B  

included. 

M2. KEMr"T,z-f: <;f;$$;z"::$;7* 

Covad h a s  comner,ts :ha:: ,r:r~a..;'!m:~ :,,i$~,: z <, ; : :~kVc- .  

p e r f o r m a n c e  assuraiice  tan, 3::~ wr5 * ~ $ 1  

to specifics and these a r c  -- 
CSM?. ?.IUiJDZJ, : A>r9 * +, ,J,. , ,$::$Q - -  :j -z;2f?? 

issues? 

i*iR. i.;E!SPLE.{: 3 h ~ 2 9  $ii;,p.? 

t h e  271, pr~c.;e$.;r:q a:. ti-,i.: : &s\+k, niy,rj; 7 

t h e  apprapria~e place :;:-J <;c;dl 

p r t n  --.- - . L 6, J 1:; : '7. .y. :; ,z .:, j ji ' :<;I a 

l o o k ,  d~ yo,j  a ,~~p;. f , i  5 c . . " p - .  G.. b .2 .*:-&e , b  3 v':+ ,%- . + 
L ,  

ZR. xE:j"zx;': f G C Z ? :  &%a;:; a 

p r e p a r e d  r e z j i r k s .  
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: . 3 :  1;; : I Lj t w 3  F# r: e.3 =-. ,, .. i ,: 

acronyms f o r  f u ~ . .  

MR.  Z'J ir ,?J?C: Tbce v ." >.. a b - L w.4-  &, ,;.$ * ,& r I ,,* :t i, 'b.:.;; <; <L 

d i s c u s s  is t h e  ~ ; e r f a r ~ . ~ r : c  a,:;suri,e:ir:,:,, ;: ,;r i:;r;; 

Covad ' 5 ~ n d e r s ~ a n d i f i q  ?.::$+ P&F 2;: 

- ; o i u n ~ a r y  u n d e r t a k i n q  t:y i$~;:::;:. ~ ~ . ~ : ~ ~ : $ , > ~ , ~ : : ~  

t o  Qwest, c i ; ; r i ; g ~ ~  ~ n s y  j.:J$+ :;tldir;ie?. ;a 

and c o r i d i t i o n s ,  ?:a:; cr ~:~.';ia.r:,;,~,+2~+$ g:;e7y2.;i&*.,?. 

b y  the Zaxm..ission wit hot;^: Q ~ ~ i : . : j e ° 3  

most emerging s e r v i c ~ ~  P?Ds  ~2::::h 

I G O ~ S  dcemi"3 ?2;, sqn!:;:; F ;, <: -.??;::: 

included. 

t<x p;zF; ?r.o;;'$ ; ;:; ;; * 

Co..rad h a s  zo.mef;ts ::ia: tB,j:'.,r'~:i ,:;.&-;.. i:.;'. *:;+:?:-,: 

performante s ~ ~ a r & y ~ ~ g  ~ i i r , ,  zy ,~:  ~ C P ' P ~ J  ., ... 

to spec i f ics  a n d  rhese & r e  -- 
Cii"'? . ?,$[;1;I?.rJ,k : .z*.yq 

issues? 

3 f Z  , x3t.pT ;"a : '? ' .. ;' .' 
-,<- . i t.,% -?d b f(e 

- 
t h e  2 : I  prncer.?;n,: 3; -:,n,:2, .Lir.i$ : 

i'r,?dT * -;.- ' - 
<US.. ,LF,V i t $ :  c..:::.3,i;2: :.,!>* :*::.; >, 

l ook ,  dr ;  \roa he:+re -:;. , + " ;  ' t i - !  a - . r r , c . -  ,.; , " +, ,"? ,,,, *. . , ?, .'j,, ,: 4;:: 

?IF;* *-  ~ f - i - z ' - % ' .  ; : s ; ~ ~ . $ ,  < , < , a  fIE?& z :..A/ * , >.,A - . .i r i h < ... :7 

 repa arc$ reeari:s. 





in d i ~ g : j : g  ~i!, t h e  .i;r,s;:e;?~ir.g, 

CGM. IR:JIf.J; t=$x , ,zi;gi; ~ ~ , ; ~ ~ ~ ~  '?:-? :-;;,? 

. * t h e  p r e p a r e d  r*marks, ar;c - +  ,. . . ., *.c> * a  ,. r . -7 r."= ,. L3 :-; ,:':- .;. 

I b~ould  aqr-e, ~ ; $ > i > ~ ~ : ~ ~ ~ ; ,  - v ::P;i''kr {i:; qv; :  

nere .  

CH1.I:d. &;ij:JDELi,; T r y  1.z i.,:.kiy;? 5 " , ..ti; : i :: 

30,000 feet  so t h s t  wg r a n  =-. 

COM I SIJT PI : & ~ ; c $  <; ? 

We 1 ve been h3ncje-j :-&gsj~ ",in;;$, ix:y;:,.i.$pi! t k - . ; . ' "  .. 1.;. :$ , - + . , .  '..re-,". 

They i+-re ha:?<jed ot;t, I s*,,, ni. .. .: ;... =, i-f :isL 

MCI pu!],ed t h e i r  s t u f f  ei7:;ci;. I ?4.d,.3:.~~ , , . s ,.. : ,.*,= . E : . ,.. . 2 

trouble. 

d ~ W l ~ ~ ~  ~ . I l ~ ~ ; C ~ 1 , ~ ,  r IrJg, ' i, 

d i s r e c a r d  it. 

f"IR. KEMFizy ; I *. . " , a + 4 , < ? L  ?. ' 3'. ;' + 6:. " " s , $ * q . *  ::' p v 

.- di ~ r e g a r d  ic . , st, r:~;?. r:r:n~~~.~~fi,~:f ,a::~:;.n;: $:,i5 

&ll of t h e s e  i t e n i s  w i j i  

process, a n d  brought ;a y + ; ~  i n  

t h e y '  ve $ad t h e  opparyc 

t h r o u g h  t h a r  process, &r;:$ ::!a?.. ' 

E > 2 i ~ i :  t k a 5  t,q$'re :"r,,,;;$g z y <  : > - n , ~ ; , , , . ~ t : ~  3.,'.L.. '. s.., 

of  t h e  full ;3z..~cec~, 83; :$!..:iy. 

aiiowed zc c l a y  i L s e i f  !>:.;Fa 

. - C341u' ,  :<;,:'.;p;,:,: ;:.. c#.:i::s c];g;;-,:;,;;,$. ,. - 1 
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1- I_* . 

a n d  too many c o u r t s  a t  rhis p i n ? . ,  and I aroicai;i<:, v*: 

have n o t  had the resources ro 5 s  z4ztiveTy in-gn.<,va<$ ; 2 

the PAP recently, so I'm not ~ W ~ X P  w h i c h  i , . ~ s u c ~ z i  &::a ;:$? 

official dispute. 

5ut j u s t  at 2 very h i g h  l e v e l ,  in aen@rak, as 

was discussed e a r l i s r  caday, enerqicg ser.7 i.c.2:: ~ . , r t i ; >  

just t h a c ,  they 31% emergj.ng, and .there neo.r':$ :::!:j t>cr 

some accountability for making sure rha-, w e  a::<? ak%e 

to successfully compete in t h e  a rea  of tt-mer:.;::',.nq 

services in the S t a k e  of Ar izo r ia .  >zr'r'd chi: PAP 3.1:k.'Fi;:: 

to be what we're going to have ,a rely uor>n,; 

CHMN. MUMDELL: Ihack y + ~ u ,  sir, 

Any questlo~s? 

COW. I R V I I J :  No. 

CHMN- f.fIJNDEI,L: Ji-ayt"'*"~ * i L ~ b ~  pk.-'.? *,,*.,. * ~ . G  e 5 r~+ i : - - ' , :  " - -r 

don't want to cut ycu off because i s.r.:rr, i:Y CU:: yi::.-: 

. - off midstream in your thought p r o c . r - ~ ~ ,  ; r  .* ..,# b 1.c~:: q:~ :. 

something you want to. . .  

MR. ZULEVIC: L e t  me q ~ t  back .--w tr:a:::r:, i , f  2 

could, Mr. Cha i rman .  

CHMN. MUNDELL: Sure, 

MR. ZiJLEVIC: Mr. chairman, -$;st, b ; t e f l y ,  ; 

k f i o r ~  it's getting l a t e  and I'i.1 r.0 xjfJ;.e ';*:*~-~,.~~~*i+ . . , ~ ~ + ' c . - . i  .=* h 

this as quickly as I can. 

Qwest ' s  ccnd~c; c!jts;d+? o,f 27 1 ~i=~;;~i~:erii:::.j::i 
l- 
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& : : /  

r e v e a l s  i t s  desire t o  p,lix~ina:*l: i::s : : G Z U ? ? ~ : ; . : : - Y , ~ ~  z:'! 

, . Covad's cpinion. Qwest s t z t e s  13 m~s 2" : i  

c h a r  ik's p e r m i c e d  ccmpetitior. i r r  :>i.: ;:-i:::;.::~;~ ;;-+2.?417 

tells Ccvarj t h a t  i t ' s  of  its mas; yaicak4a 

custorriers. A f r e r  Zovad ari.r.o::l-,z.=-.ci ; 7. v%lt.:r?rii~,.;. ; y 

p r s - n e g o t i a t e d  a Chzpeer 11 fili .r;: : ; ,  i:: <1;+.:s,t, 

,&i #a:%L='j3y",6!2 :;,;.p.$ l ' , t  e-nailed over ;cfl o=her Qua-- ,, - 

d e s c r i b i n g  C o . ~ ; d ' s  r.-sr_rzc:;>:.iri4(;; ,?zf , ; ,~ . ;  .;i;cb? +,: ": :;-- 

third t a c r e r  down, ~ r o 5 a b i  y a ref $: rc:nc;:? t !:> 

and EJorch P o i n t  s problems, ; i , ~ : c j  ?;pi<$, c~i;t::::r, +rit!: :>g ?-?;it 

naticnal DSEC game, end wore. 

chcy referre@ C{>;.v;xd ' :; 

- 3 continued 3perations as, q;at:a, iz.e*:;s:sni;g :. ; 

$-rid the rescllt of, quote, i?ri . r ;kjr :q 

e n d  quote .  T h i s  pa-- .. I,_ _ 1 ~ ~ " a r  __I _ Q x ~ s r :  

t h a t ,  q u ~ t e ~  iy ' s quit&. : l k e l : ~  ti-;:: ji,~3;-i;,: -.u:.$ ... e i .. . ,. 

have  no chance to SI~CCF-& :.rj~:fi ::."re% ?:::; 

C h a p t e r  7 i iquidation, e n d  q : .~c+te ,  

Cuiiad faces  t h i s  f:i,r;i,"j gf i.-~p9;:6 

conduct by Qwps t  311 ri3qcT12r. b p C  -... - *, *: 

have told Covad's er~d-user  ~:::>yc::,:"y". :.::1$::: 

no;oriogs f o r  s t e a i i n c .  .r-ocspr g:; : ': ,-,,.;* . - 
: i i s c o ~ n % c ~ e c i  Cn:;ad G S i  servir:s i:$.;:i-:z P J : $ ~  

t h e  c n r j - ~ s p r .  r)west t c c f r n i ~ i a : . ~ s  5(4=;ri 

n ~ ; w o r k  ;i;oni:oring etq~;ir>s!~;',rr ~! . ; t  :>f 



collocation space, aria j i ~ ~ t :  i&s?. ~i~i!l'ji. 

t p q q  2; Covad end-user cuscofier w2en t.r;e " 

acting on behalf r j f  Co-~ad, ver:: 

prernises io c o r r e c t  cPii. ::.rc:~&lt-: ::;r; ,j : x r 7 . i ,  

The s~bstar!:i::e j~:(;~;is t ~ k i ~ r -  ij=! 1: I. *.x + + S - C A . *  ; i. .i ... .. ' 

. . 
Qwest ' s an: iccmpetl: ;YE;' A::.": ::de ;;ji.r~c-jc;.*:l ;",';--xi!:! c ; ~ ~ ~ . ~  .- _ , .  * + ,:. . 

2 7 1  re! i e f  in +-x- L. Lie B 3f f i r  : ,::i:!ti+) i :; ;,:;: ; ;: 9 ;!,;. 

pubiic interest. 

21.59, I'd like t%> cx;:r$$!z3s 

the overall 2 7 1  pxaceebjni; t.h,b$ ! * : j p  :_+%;?:::. ,:#;, 

a s  t h e  workshops irk C.2!c;i;:ic$:;> a::.:$ 

it difficult j.f not ;g:cj!r-:&a:t:;:j!. 2 , i ;  . ;iL: .; ,-? ,-$ 

, -, 

t h o r o u g h  eva lua t i a r i  an , j  re5esitaf la.::: .c;T:' ;j, ;, i,, ':, :? $5 

including emergirtq :ers.icas l:,;s;l,ze:$ ; 

Resource arid t j mi :ca 

it difficult: i i  no t  lmpr!ss,:.;:d: !c.ir 

t h e  obligations KC!:: &mi>::;t:~.; ;jd.?: 

- .  ~ n l t i a l l y ,  C:;r"r,.-* r i i ' . . ;  .i.. 

business d~cisic:! ta ~GT.~:C,,::!,T:.AY,+ : : t i  *,!:r*;i 

on1 y in C o i o r a d r ~  ar:r:: i.i:i>:;:;ir;: :.,I.I, 

resources t n a t  ~ ; e  have {~*$~;gi~,&i::;ie$ ;&> z s ( i ~ * 2 +  I ~ ?(:,L:-d:.,rL .. . , :.. * ..!. 



be l i e i re s  ic r . -  p, 2 .- s t ~ ~ ~ - - e * ~ < +  ,a+;- ,J .. i." .* t 1T.z :+;$ r t i. <: i, T: <> 1 :'.: t: .:.,? 

t h a t  a l l  CLEf concerns wj 'i l :.:.;z 

fieceSs&r!/ tc .1.;a<.r; ,:jnt$ y:i::i:+:.~t c,!~><:c: ?<iig : i i i y i ! : E  
b b 

b u r  s i n p l y  f o  r,s!r;pLc?.e 

inclusion of at ifi?:~; sE.z<:, 

Any q.~sst. i  

CUM, T R i J I N :  &sp+:f A S .  ,, .. i p:':i, ; -. ,i g P. 

statemeats, t h i s  a l  lf?~292%i : .. 6 

employee, ciid t:i";&:" 3.":- ,j ::::,*a ,.,. :'+e:-,-~.=t. ." .- , . . r ,  ;-- ir. .: . !.. . ., 6 

that aceivity . = . r . ~ \ ~ r  e:cq..,+$E;cl;if'f 

* F :  f.;RL ZI.JLZ:?I:f: :,. 

; ! J  

a b o u t  . 
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,h.1P,. Z i J L E ! j I C :  I do h&v+z r;opi;~.cs nf   ti.,^:: ;: :i;.:z 

C o ~ ~ i s s i o n  w o u l d  l i k e  t o  s r f  Zhea .  :?, ri c: r :; a;.,; *? 

w h e r e .  

C0t.i. I gVZ? ; i :  1 ' 3  r,a: s!jre if ;io;; H,;J:;:. :;L> 

provide c h a t .  My question is d i d  t h a t  a ccu r  i :~  

A r i z o n a  o r  did thac occur i~ anotkles s f n t e ? ,  t he  

e-mail, where did iz occur E r a m ?  

,, .e i y " c;:',~!, ? 1.. ; MF,. ZULEVIC: 1 can': c @ a , l l y  V ,  " ' - .a p . .. 

. . e-mail as to \+hat  state it arlt;lrra:.r:-cf ,t:, bij: i , r j  

- .  
,,.r," f y T,,"> .. ? ? ..* distributed 5 0  190 Q;.z~st e i p ~ ; . l ~ y e c s ,  a-,-ks8$ c. .., L-, ,* ,A 

7' 

know what scate. T'n sure ix was  m~i.j;, ipja ;;:,:gcd::::. 

CUM. IR"J i? , I :  So i y  r:on!::',usjp:: :i';;i- 

despite w h a t  y o u ' v e  h e a r d  t oc iay  t:t.:if. &ti:,: n . , .h I ) , s  ,.. 

iacomplete p r o c e s s ,  yet I don  Y t:icii ir'?yt,.? r 7 . ~ 5 ;  ;.r; riC-;. n ., i 

t h a t  you o f f e r  v a l u a b l e  -- you've agr'ec~:: $fS::;f .*-**+*: . - k t  

comments ,  even though you boa?' t , :he i>:j:r;c.;,,: rt;%$ i p.,; 

Staff and that the groups are addressing &::L# ?q:f 

c o n c e r n s  o f  yo i l r s ,  and y e t  you  gtrj 5:; ~ c i  $ s y  :.P.-;L,$. 

y o u ' r e  g o i n g  t:o oppose it, $ + h i c k  is yatir 3z~:'rr."~i3!;.:.ri1.r 

wh ich  is f i n e ,  ancj t h a t  yau think 2%; ~ ; : 1 3 1 : : + . 4 5 5  -,c r::.jr i 

will n o t  be c o m p l e t e  and in e:ise:ti-r. i .3 :;:-:i-i: :: , 

1 f a i l  to see how you . - . - ; i  - ci . ..+ * ( - - . r i  .~ ,,.i 3+, ~ i ~ ;  mu ,, .-2 ?; 

c o n c l u s i c n .  I understand t i lat  yo%.: n:;;:y: k:-f.i a 

upset with Qwest if indeed =hat e-Tas~;\ 

those thinqs happened. 



T-00000A-97-0238 SPECIAL :3pz!:' .;.:~ETI i.j:; 

-. . 
; c >> 

#. ,, 

. . MR. ZIJLEVIC: Well, 1: Lsn'r rp:a?: : r;:;:i*: 

there was a lack of i r i te res t  in reaLiy d 1 2 i n q  ; b i + p  

process well. What I wouLd say is that drcn ?:.r:e 

experience that I had in the workshops in c.Chns 

states, there were some key t h i n ~ s  t h a t  x.ez~.c T,.:I 

here that I thin!.- would have  lerrt rh<~:r: .c,~l~iac w : . L ' ,  6 :,; 

providing additional infurmation f o r  the! .C:>rri i hs:;:@r r,:.,: 

make its decisions. 

CHMN . MUNDELL: P.r.3 t hase unrcai.,L*,y:.:d 

We haven't made a deci~ion vet, fir: xhn: zp,e: : ; j  7: ;:r-..-;! r: --. 

. . we' re ultimately going  to cc;s-t::;de, : f ;#: r  'E; wFi.-,kr: 5 * - I *  =-. 

asking. Are there issi;es that ;:at,; ~il;l;a?:;" ;:t,",,l,% vr,i:~re.." C-. . :  ..v 

to be addressed and you don ' t ha,r,." ';jr; ~>:?pc;x,,=.~, i * .- . 8,,!.g , .f- . Y. ,. ,r v. .&.. I. 

do that? 1 thirik t h d t r s  ; : ~ : ~ g ~ ~ , ~ : ; : ; ~ : , : y ; * ? :  ;;--;;;;i i,:~ 

trying to get a t .  

MR. ZULEVI C : 1 fee l 1 kt:? WV: v ~ c :  z ?+ t i & : :  2 ; z, 2 : a,! ; y 

given an opportunity ra express oar conc->rns, 

definitely. From that perspectiv.i., r'rie:.e *,-i.*- .* zLz:: 

process. 

Tne thing that I h a d  2 i::k2rt:~-ifr.i ..=-. 

to be a little more specific, is t h a c  I 

primarily with engineering and  t rchnir .a i  

271 workshops that were held i x  Ca lezadf i  

Washington always had someor!? wit:,;? t~x,:i*'$i:"7t:: 

experience, if not a t e2eco r r i~~un i ca t i 5ns  +>gi  ?;c:<?rr 



eirher a s  an active parKic ip3r - i~  c;r ava i  iakj l+ ?:.: :X 

moment's notice to consalt 2nd h e l o  brin::; ,sr:-z..: crf 

these issues more K O  l . i gh r  and cr i-at% more . :r f  .+ -*.- - , 
understanding. And I don ' t f e e !  t3at t h a t  !;apf!,iir,e.-!:~$ 

here. I don't £gel -- I don't h a w  c h a t  t h e r ?  *;SF,. 

ever a Staff person availab1.e or at a n y  n f  ttr+ 

proceedings that had an engineering for relirsco:% 

technical background. 

COM. IRVIN: Having  heard t h a t  ancf ii.?~i".x,i~:."? 

that the people involved and the conaalt:xnk $5 t h a t  w: 

'?'. '- hired, I think they had access r,o those ;:+?C)FI~S. -no 

issue was raised, and in order -A- 1 f;tpar~ qtAp5tsk:I+F* ,F i 

and you heard this rnorninrt,'s prescnrn:. 2 o n l  r;a;se.:,ai pi: v 

. . it would appear t:, me Tt l l i r -z  was r;Is~?ci;. ~5 r.c:-:.r.,r;.:::rs=. 

expertise available. And I know i r z  far:r AT&'? kit:: 

participated vigorously and prov ided ! : ecRni~zs l  

expertise on behalf of the whole p::c)c+i:ss, ;rnb 1, ' 2  :it$:.;:. 

MCI has done the same thing, It's j i,y3t nc>l: 2s "-..e-.,--?e L ;-,. L* + ~.$  -: .-:I* -? % 

lawyers and a bunch of i obby i s t r :  :;.ttrti.nq i z  i; 

they have to get their infomati. . ; in f r r ~ i z  ~ ~ z r . . r z : , ~ ~ : : : i : ,  ;:$:c 

T . . -.j ,. well as our own Staff has experts, sc , #Tc,,dji;i : l ; i $ , 4 :  

exception. 

I think your impressio:r is w-.* . *%=~ , - r :  jCpl.j-l 

it wasn't one workshop c h a t  was conrzl:,;d..rb 2' ::ri;: 

It bras, as I understand it, nmrc t h a n  



and t h e  issues were addressed 2nd xere  rGj,as4% %.>:,;:! 

t h a n  once and r h e a  gone Sack sri;;j: rr:&ot::e:.2, E:;p.:?"a;,; y 

s a t i s f a c t o r i l y .  

. . Obviously t h f  C ~ : p d y z i ~ ~ ; a ; j ~ ~ j ~ ,  ,;$a ::iii* 

a l l u d e d  to, t h e r e  still tire sage is!,$::.en 4 r  ; ! 1 ;p. 

,+; :, .' "' d i s p u t e  which wz're tryinq :;o 5 i i ~ t C  ci:;, -:::;i j i -  .- .,, . 3 

car ry  t h i s  on f o r  15 v e a r s ,  w ~ j '  :- ,b%.*-i .,**.> 9 .b A , * ; >  h,z # z + ~ , ,  2 i < , ~  ,? %;:;:?, 

to keep everybody h a p p y ,  1 :joz" kalxrad . $ * x  S V . ~ ~ C & :  = - -t:.'.-.,-- I. ....! :%. 

you want and I hope i t ' s  inpa rSan t ,  B2 

f i n d s  e v e r y t h i n g  is inproper, :>n<,i R?.+i:;a$!2: !y  yo,? ut :,. i 

submit yorrr comlenzs o r  L e ~ ~ ; f .  :_fi s:':~:,y,,:g ?%:: 

be i n  p e r s o n ,  and those t ~ ~ r ~ ~ $ j ~ : ~ ~ : i ~ i  ,,::,IT; , ~ : ~ $ ~ - $ : . + ~ j ~ ~  

c o n c e r n s .  

MF,, ZULE1J1C: I t g s a ; i y  ;nq:'"";,+a f ; & ; ? ~  w.;..~.$-.-j-; d .., $< $ .~ 

ample t e c h n i c a l  in.\roJ.~r,*p-i&~:t - la.- ksy t3it i'.tt ~5;4;: 

. . 
p a r t i c i p a n t s  i n  t h e  pr~i:;ec~kfi.q. *;;:,*;j. . e ~ ~ . ' . , q . - - -  ., . ,, % ,+; :: ;$;$ '!, .$.<:& b s,? 

o f  a p a r t y ,  e n g i n e e r  sav:%onet w r f h  :% 

background that could a s s i : : ~ .  i n  

issues, and definitely -,- 

CHEW. MUtlDELL: 5 k'r.;ffi$: 7n,.fiay 

engineer i r ig  er:amples ?::in:: yi:ir; 

a d d r e s s e d  in apt ; ropz i~ ' , r  ,:i~j:::~;!kt ,. 
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aqree that what you subrnlt 1s o r e  cnrrrq, ect- s~i;,;:, : f  

you hcive lssues that you think need LG be ~ c ! : i t t  2:;. -i, 

then again, it would g l v e  us concrete sxamaics :.) :! + s C  

we can read your flllngs and Then deal wii_:i " r . c z  

appropriarely and accordlngiy. 

COM. SPITZEP,: Mr. &ha lrrn~!-i, ; f ?.i:typ -i:v-~ 1 

guess again I draw a comparison t o  :tie . ~ 5 . f  ;;"*:ry * :  

Mr. Beach, or the statemerits of Mr. bt.sci:. l * r " ~  

interested In dolng it right, and I've e % ~ u % : ~ t j  

believed, as ar! elected official, sari ;is scr*',; I;E I-.? 

professional career as an attorney, L?':: iGQr * 

important to do it right t h a n  to d~ ,r : t : 0 "  . &;-*; 

think the Staff shares our vsew ar.r.3 t:a:; t - r * t s t :  b s : ,  f 

to solicit input. And we are in rho ~ i : l : ?  r :  r 

proceeding here. There are s r v a r 2 . l  i?i;X:: " :':,it ?%. : 1.- 

been agreed to. There a r e  rtems ri1.r:. -i;.i ,;, . i ~  ,i,tt- a 

The pricing docket, its W Q '  7-: i , ~ , - ~ ;  .:, I- ,-. 
the subject of a voluminous, . r~ , ;o ro t~ : ; I  ;' i-.;,i ..I.? B L  I ,  

litigated process before the arjrr,i!7f S::ZLFC I*;Y ir-vh jl*ii i-ij 

and an order \+ill be uitlmaceiy for:,f.;::jrrr 1.c: $ ? -  7 * $.:. 

consideration of this Co~nmissrt'rrr, Pi+- f s : * J  u;,i, r .  - ?- 

process of achieving t h e  same rizs:i::t i:: * - .  e x -  A ~ :  

7 < proceeding here on the OSS, and ? h a t ' %  ,:J .: mL:;- ' <;, 

step that was taken I think by rP,-,r :I::rti 2 ; r *  : - ( ,  i L : :  1 

this meetlng today so t h a t  ccrr;plax;ts c.r 
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c r i t ~ c l s r n  c o u l d  be a i r e d .  

A n d  i n  d l s c i n c t i o n  t o  ;he cqzmcni:: ~i 

M r .  Beach, what I s e e  ir! t h i s  paper  z n a t  si2:; 

submitted, whrch I f r a n k l y  find e:.:rrrirrrcf: zZ9 t-y* 2: 

some f a c t u a l  a s s e r t i o n s  unsuppor:;2, er.5: nq v;.* f y r  

c o n c l u s i o n  t h a t  y o u ' r e  g o i n g  to oppose Swe,t'"* 

a p p l i c a t i o n  a t  t h e  FCt i n  advance of i ? r b  r:IZT?e' 1 r*' .. * ' 

t h i s  p r o c e e d i n g ,  i n  a d v a n c e  uE t h e  ,C-;t;r:f rep??" . :. 
advance o f  any d e c i s i o n  rendered S y  any ;t:fnl,f,~ a. .: , , : 

l a w  judge,  and i n  a d v a n c e  of a n y  diltcr:n:ntrf,ss i.rv 

Commission. So x t  would  a p p e a r  t.l-.,ii ; 1 n : x  .asr; ,:':, 

have s o m e  u n s u p p o r t e d  a n e c d o t a i  c;tr'l;f+;t:* i r " f ,  :i;iJl:t> ; ; " 7 

c o n c l u s i o n  t h a t  you '  re preparea t o  P - F ~ ' :  "+ ' .">- 1 : "  

The c o n c l u s ~ o n  we d o n '  t know e~iniig5, c:c~,,;;*, 

And I g u e s s  whar  i s  di.c,rurbrr,q8 a:$.$ " **-i~: ! 

e c h o  b o t h  my col  l e a g u e s '  corcrienrs, h:t,;nm: cr -" , I  ,+ 

c r i t l c l s r n  i s  a lways  welcome, and ar;.,-:i:.r ; *,: :r  " v i d .  

a s s i s t  t h l s  Comxussron i n  reatkzng a 5.2 j 2::. 

a d j u d l c a t l o n  of  t h e  2 7 1  prsccss, kct:dr' -~?'~:  , 5  

and I have no l d e a  how ~t wi 1 i T::: i : D * ,  

w i t h  t h e  1996 f e d e r a l  s t a t r ? t s  37.~1 ::: i i , i  :,-- 

i n t e r e s t s  of  t h e  people of f ix~zpj: .:;: i  :rs 6=iS63 ,.-, 

But a g a l n ,  a  s t a t e m e n t  i:ktai yclir~' r a t  ;CX: ; a' 

vigorously c o n t e s t  t h i s  regard l t -3s  ? t  -:,.-a 

even  knowlng what t h a t  outcoxe 15, :: 
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MR.  %U'LEVIC: YES, M r .  CorLry::iss.ioner, that 2s 

p r o b a b l y  somewhat premature t o  m a k e  t h a t  k inc i  af a 

s t a t e m e n t ,  I would a g r e e .  A n d  w h a t  i t ' s  bascd zuon 6:i 

a  r a t h e r  f r u s t r a t i n g  e x p e r i e n c e  i n  work ing  thrsc:qtr a 

l o t  of t h e s e  i s s u e s  i n  t h e  ~ i o r k s h o p s .  Fs,cci T < j < : r ; * ? :  

want t o  imp ly  a t  a l l  t h a t  t h e r e  were i s s u e s  t ! ~ a i  w ~ r e  

n o t  a b l e  t o  be b r o u g h t  up  d u r i n g  t h e  273 pri::ic(.sn:g. 

T h a t  i s  a b s o l u t e l y  n o t  t h e  Case .  We w e r i f  i2;j.5;:2ti t~=i.pii'y 

o p p o r t u n i t y  t o  b r i n g  f o r t h  e v e r y  issue i+,k;at :~ai li;~2:$* 

Again ,  t h e  o n l y  criticism, whet;!.;i?r I ?  ILL:-.? 

c o n s i d e r e d  c o n s t r u c t i v e  o r  n o t ,  i s  tilac: g~oi : :  gttrjr 

p e r s p e c t i v e  i t  would h a v e  h e s n  i?el.pfu: es " - I - - . ~  i l c s  a*s' ? , i - z . -+  ~. z i . F  - 

mu% u a l  Coiiunission S t a f f  e n g i n e e r i . n g  i+:-:psrf.. n S ~ C  ;t:l;w'st-i.:.; 

t h o s e  p r o c e e d i n g s .  

CHtfil. MUNDELL: T h a n k  yoti .  

Corrmissioner  I r v i n  . 

COM. I R V I N :  No. Do we ilave anyS?2-:lv +liz,y: 

CHMN. MUNDELL: We do. 1 da:)": s5.r; !: .:A:, 

t h e  t a b l e ,  I d o n ' t  know i f  t h e y  kcanted ::i! zs ; i i . s ) :  i::: 

n o t .  I ' v e  got @n , y  l i s t  KUCO. Ccixiii? ~:;?n i.tr--, 
. % on my a g e n d a ,  I ' l l  h a v e  to swear  you 3 2  fi"~,;;:  

e v e r y b o d y  e l s e  s e p a r a t e l y ,  1 guess, 

MR. KEMPLEY: Mr . Cilairman, t:..: f Q;-e k':jci:i 

s p e a k s ,  M r .  Rowell i n a i c n t  ed t h a t  a t  ::ii6 ; : : . l ; r : ;~ : - - : , i :~ ; -  i , $  

t h e  Corrmission,  we wouLd l i k e  Lo address h r - ~ k " ' + ~  , .. ,. * .r 
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!?mvad's comments s p e c i f i c a i l y ,  the v e r y  ;as :  ~sfr;:~:'te:?l 

about engineerjng expertise. 

CHMN. MUPIDELL: 1'11 go ahezci at-ifi ie: ,*i;:ri, 

hut I don't want t o  have point coun"ierpor:t::. Xr; : - i i : a  

be here t i l l  11:00 this evening. 

MR. KEMPLEY: I believe e h i s  part .'lct;l .a: 

is unique with regard to t h e  canmsnt: rh,%t,. b;av<? $::-'.?:t 

made, and we have avoided making any ::cspc~ni~<:e : 3 

other comments that orher parties made. 

COM, SPITZER: M r .  Chai . rmaE,  T wcu:ci, :,tk,*:. ?.I.:. 

know if Covad filed comments at the end of  t h e  

workshops. 

CHMN . MUNDEL,L:  i?ased, Kr . Ker:+:ir:i . ;ev, ., I;):-? L<v;zr.;;: 

statement is sort of like t r y i n g  tc;. ma%;+ ;a ~t@:-.:s,kc~i; c;:: 

what a wi ' iness  i s  going to tesri fy ts w i  .:"l-i.;:*ir?, i::lt:-~iyri-;:; 

what the witness is going to say, 1 .c1i,tI z i l e . ~ ~  r:; $2 

your avowal that this needs Y o  be ci::>nc f :,on tji>ai;: 

perspective. So go ahead, s t -a te  year r.l;smF Ir:-eci *I:C-:~.;, t::.; 

w h a t  you wan t .  

MR. ROWELL: T h i s  is [.la:-, Rnt.l-i;i i iZ:;;~;:iti:jp $OF;;: 

Staff. Jus? for the record I'd like :e : ir . ,r . t i  : , i : ; n .  * ig .  

almost a l l  the worksh~ps ar?6 the TiiG tri+?i?t:i~?;l::~ Ct;'!: ~ 6 :  

did have, Mr. Hagood Bellinger was prc!s.zn~.  i:=4ir: 

Mr. Bellinger is with D C T ,  which is St6ff':: 

consultant, and we rely on D C i  e s tens ive ;* j ,  
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?:. H e i  ; i n q e r  i s  a n  e n g i n e e r  with e x t e n s i v e  telecom 

-:-;pc5>r:,i.:r;c~. T h a t ' s  r e a l l y  a l l  I had  to s a y .  

COM. I R V I N :  He i s  a  m u t u a l  t h i r d  p a r t y .  

C H M N .  MUNDGLL: Thank you .  We ' re  n o t  g ~ i n g  

ci rj , ci ,.. p ~ t i n C  ,- c o u n t e r p o i n t .  You c a n  f i l e  w r i t t e n  

!?:tti.is:clr:tr, i f  y o u ' d  l i k e .  

G o  a h e a d  and r a i s e  your  r i g h t  h a n d .  

( D a n i e l  P o z e f s k y  was d u l y  s w o r n . )  

CliMM. MUNDELL: S t a t e  y o u r  name f o r  the 

~ ; a c n r d ,  te i? .  us who you r e p r e s e n t .  

M R .  FUZEFSKY: Good a f t e r n o o n ,  Chairman, 

i::r,r:.mlss i o n e r  I r v i r ; ,  Commiss ioner  S p i t z e r .  Dan 

P a z e f s k y .  I ' m  here on beha l f  o f  RUCO. 

I ' d  l i k e  t o  a d d r e s s  t h e  Commission froin tn?? 

z:t .dndpoini:  of an i n d i v i d u a l  t h a t  h a s  n o t  n e a r l y  c h e  

cxFcr lencu of ~ h e s e  f i n e  g e n t l e m e n  s i t t i n g  h e r e  a t  

t h i s  table d o i n g  t h e  a r e a  o f  t e l e c o m .  1 say t h a t  

because o v e r  t h e  pas t  y e a r  I ' v e  sat t h r o u g h  a c o u p l e  

w o r k s h o p s ,  not a s  many a s  I would have l i k e d  t o ,  h u t  

sof:le o f  t h e  o n e s  t h a t  w e  v iewed I w o u l d n ' t  s a y  more 

imporrant ,  but w e  wan ted  t o  c o n c e n t r a t e  on ,  s u c h  as 

:ho sub loops and the p u b l i c  i n t e r e s t  and the nunlbcr 

pcq'tabil i t y  workshops .  

And T have to t e l l  you that t h e  majority of 

r h s  m a t e r i a l  u t t e r l y  c o n f u s e d  me. I t ' s  t a k e n  j u s t  '3 
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:,-i-, o f  ::irn.r to r e a l l y  g e t  a h a n d l e  on i t ,  and i c-$?n't 

.:::I,,: ! h;rv!? a i.oic~i. h a n d l e  c!n i t ,  bu t  i do  have s 

hazc91e on some thinqs, and t h e r e  were a few 

.;bi:~irvat:i.ons t h a t  I ' v e  made and I ' d  l i k e  t o  p a s s  them 

on  to t h e  Calmnissi.on. 

T t h i n k  t h a t  t h e r e  a r e  a  c o u p l e  a r e a s  of 

performance t h a t  I know RUCO would l i k e  t o  see 

dddrcssed and fo l lowed .  And b e f o r e  Qwest is 

: . : l . i : imate ly  q i v e n  2 7 1  F.TJCO wou ld  like to see f~liile 5 0 r t  

n f  reso%ution on t h e s e  t h i n g s .  

T h e r e  a r e  a number o f  a r e a s ,  I p icked  our 

fnr i r  L h a t  1 went th rough  my notes and looked at. Some 

3s t h e s e  w e ' v e  a l r e a d y  a d d r e s s e d ,  and I don':  wan; ta 

g e t  t o o  f a r  i n t o  t h e  s u b s t a n c e  of them because 1 think 

t h e y '  re disputed. 

B u t  1 would p i c k  o u t  t h e  f i r m  order 

c o n f i r m a t i o n s ,  which is one a r e a ;  the d i s p a r i t y  i n  t h e  

number p o r t a b i l i t y  i s s u e .  S e t t i n g  up service i n  new 

s u h d i v i s i o n s  seems t o  be a n  a rea  of concern, and t h a t  

one i s  3 E  p a r t i c u l a r  i n t e r e s t  becaus? t h a c  s a r t  o f  

b e h a v i o r ,  a t  l e a s t  t h e  way i t ' s  been ~escr:~Sed k;r  

CLECs and b r o u g h t  up i n  t h e  -- 

t .  MR. KEMPLEY: M r .  Chairman,  we're Eacx now, 

and I g u e s s  Z was p r e p a r e d  t o  j u s t  s i t  and Le: h i n  

i d e n t i f y  the i s s u e s  t h a t  h e  t h o u g h t  w e  need r o  bc* 
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:.-*-:,:::;+:*;.:6, 2 : : ~ :  ~f ~ ~ c ' r e  qi?lng to talk about the 

:if w P i n i - ' s  the issue is csn disputed issues, T 

7. ii , ,. S t  ri . 1 .1 . i~ :  :-sr:.io~r\i-? pprciceeding is the piace to deai with 

t,, c.. 3 . 

,7-.,..,, L . . i t ; u l ~ s .  MQMDELL: As I said earlier, it's 

# : ,  . SK: ,, ~ c a i t  to a d d r e s s  these issues and try to keep ir 

2 :-.:c:-tain level, so if you can j a s t  tell us whac 

I. li, L ~ p * z  zs,:;iic!:; ,3re:. 

::C:,I>l. TRVIN: Mr. Chairman, if he would stick 

r 3  h ~ s  written comment3. It says RUCO undersrands azd 

rc L:; ,.,",..- : , - <, ," t h e s e  issues are not the subject before the 

i:;:'e::~ s l. (:;anen meeting, and intend to address them 

b .,?' < ,:> ,$! *., .. t n e  Conmission when it is appropriate. What 

.,..,. ; ~ i . 2  f i l.t?.nd i.s proper. Identify them, and when we get 

t i p  t h e r $ ?  we'll t a k e  care of it. 

MR. POZEFSKY: I'll try to keep to that 

!::musand degree l e v e l .  

60M. IRVIN: The Chairman set the level a? 

3 0 , 0 0 0  feet. He said a thousand, so he needs  to r i s e .  

MR. POZEFSKY: The fourch one that 1 thought 

:":as sometl-tinq that we need to, I know RUCO r .~ouid l i k e  

r o  find out where this goes, is the policy changes, 

r.he internal policy changes that happened within Clwesr 

and hcw they're related to tho CIECs, in facc scime 

informatron sDrt of issues, but we would like to m a k e  
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_.I ..:..l,s .. ::ha: 2t ier -e '~  a t o t a l  i n f o r m a t i o n  parity, i f  yov 

r l i l !  l ,  and t h a t  t h e r e ' s  no i s s u e  on t h a t .  

Ali t h i s  k i n d  o f  l e a d s  me a l s o  t:o one other 

ce,L3-. . i2-  : - b i , , ~ ,o ry  t k r a t  I ' v e  been  l i s t e n i n g  t o  rrhe com..er:cs :hat 

-:;re s a i d  today. Commiss ioner  S p i t z e r  v e r y  f a i r l y  

;;r'~~iai-it I . I ~  tile Q i ~ e s t  market s h a r e ,  a n a  r h e  i s sue  of 

market share, o f  c o u r s e ,  was a n  i s s u e  t h a t ' s  i n  

d: s p u t c  i c  Ehe p u b l i c  i n t e r e s t  s e c t o r .  

E u t  my q u e s t i o n  i s ,  I g u e s s  i'n a d d r e s s i n g  

+ .  ..t-;i.s q u e s t i o n  t o  t h e  Commission b s c a u s e  w e  s t i l l  a r e  

c i e s i i n j  w i t h  t h e  i s s u e  o f  m a r k e t  s h a r e ,  a n d  I know 

C. L z i a t  b. . ~ h e  way t h e  FCC h a s  l o o k e d  a t  i t ,  a t  l e a s t  from 

t h e  New ' fo rk  c a s e  and a l l  t h e  c a s e s  i s  a s  f a r  a s  

aizrket s h a r e  i s  c o n c e r n e d ,  m a r k e t  s h a r e  i t s e l f  w i i  ?, 

n n t  undermine  the o p e n n e s s  o f  t h t  n a r k e x ,  a n d  ?bar if 

F i i  fact niarket s h a r e  was r e l e v a n t  f o r  t h 3 t  I 3 a T i ; . i ~ t j ? , ~ i r  

p ~ i r p o s e  C o n c r e s s  wauld h a v e  decided to a d e f i ~ i = i * ~ ? e  

- ii:C.l. -> , - I ,  k t L .  - +- shar .3  p e r c e n t a g e  which i n  fact i . ~  rie-.:er d i d ,  

The m a r k e t  s h a r e  i s s u e  h a s  been r a i s e d  
L~ 1 

CLE.Cs i n  most of  t h e s e  p r o c e e d i n g s ,  1 know -:.,a & I & .  .. 2rvc* . 3 .,--. 

has k i n d  of l o o k e d  a t  i t  l i k e  t o  t he  e x t e n t  ~ h n c  ~ h e  

CLEC d o e s n ' t  come i n t o  t h e  m a r k e t  a s  a resi i i t  cs f  a 

b u s i n e s s  d e c i s i o n ,  and  t h e  ILEC, t h a t  sklouidn' :  i,c 

. . heLd a g a i n s t  t h e  I L E C  a s  f a r  a s  t h e i r  a p p l  :.caciaz t 2; 

c o n c e r n e d .  So g i v e n  t h a t ,  I think m a r k e t  s h a - ? ,  ;,:c 
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l C -  . r X s , '  ..:ti " h a t  t h r  r L E G s  are belng  discriminated 

1 I I,:.>! 5:id i - ~ a ! . ' ~  the reason t h e y ' r e  belng kept out 

- t r,i -- ~ 3 r # e * . ,  market share ltself is a very imporrant 

4 : + L h J  . 

1 , ~ n l y  bring that up b e c a u s e  1 noticed hcw 

. : i : ~ z ~ ~ ~ ~ i : ; t  i r .I s as part of the conversation where I 

1 :i;";rl:. ~ ; o  w;th the public lnterest workshop, I d o n ' t  

L,tl*rn, 13:l t l  T'm just t r y l n g  to f i g u r e  o u t  what t h e  

:' i n . m l , . t s l  r j l i ' s  thoughLs and where they are on that at 

Pi+r +q>: t he  importance of that for this Commission. 

MR. KEMPLEY: Mr. Cna~rman, t h a t ' s  

I ;-JVV.-: f I z n l l  y yosing to you one of the disputed lssues 

' 7 ,  + h r  .:-ise and -- 

ZHMN.  MUNDELL: We're not golng to answer it. 

i ' s :  not here to answer questlons of t h e  parties. 

rOM. S I I T Z E R :  We ask the -- he can  ask the 

7 1 1 ~ ? : z ~ 3  3riS. 

CHMN. MUNDELL: H e  can. 

MR. POZEFSKY: I wasn't being smart. 

CHPIN. MUNDELL: We appreciate t h e  Lssce.  I 

:cc'c t h i n k  Mr. Kemplsy wan ts  K O  worry about us 

-+:.c't:e~;.ng I = . 
FiR. FOZEFSKY: That's all T h a v e .  

ZHMN. PIONDELL: According t o  xy agenda, >;e 

:I*-.,--? t:;ne for r e b u t t a l  from Qwest I£ n e c e s s ~ r y  . 
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MR. DAVIS: Thank  y o u ,  '~'ocr Hcn.21. 

Recognizing the time, I'll keep this to :he p s i n r .  :I::,$ 

name is Syeve D a v i s ,  and I'm t h e  sen~or j . i r p - - . ~ r a ~ ; - . - i , ~ i i - ~ - ~  - r) *. irr . e %*... . s .. 

for Qwest for policy and law. 

We also filed comxer?rrs in advance k i F i i ~ F 2  : :ed:" . r : .  

to be  a littie b i t  oucsicie the scope of chis 

& .  "%e t - . . . . .  : proceeding as has been d e f i n e d  today, so  * "  .-i;J ,.* A !,$ 2. : .&: 

to withdraw those comments if that's pernissi:.~1.~ .i+j.t:t; 

all the parties, or the Comrr~ission, t ihs  o,",f'rer g-,ia,gl:i-s,:r: 

can live with it as we will. 

CHMN. MUNDELL: We'll give ffleiii 1.3 

M r .  Kempley. 

MR. D.ii,VIS: ' fcur  E ~ ~ G L - ,  Z'.;F?:;~ :;pc!pf2 f:,.2f:,,.-~~ & . .  

some 19 months, wirh AT&T some r9 yesfis h~;.Psc..-~ : t i i s ,  

One of the t h i n g s  I \.rould I . i k e  ::o t a k e  1:awp,u- .v7t  - . c.e.,b~ ., .- : QC!,  clr; !::,: 

this afternoon is the cha ra r t e r i . z a t i o : :  rt: Q1,;as;; i;:.: y 6  

company from Covaa. 

I never would h a v e  creme :c ~.i:il-s!: ,? ,;':..;&+,,..:, 

going to be a company chat's s i a l l , 3 ~  t o  t:.;i; ::2=::r2f 

tharr impedes competition, t h & t  Y F ; C * * L  . - A -., ". yl:) j~z.z-i;r... , $ .-L-.,,;;.-s :-,.:.. -, .. 0 r .~ x: 

closed, and that doesn't l o o k  a r  z h a  c3crl*:r:+c .:if. it 

whole and try to cornpete i n  th-3 erj- k .., i -t* L - = *e ,:,f r. :;tr 

market. 

Before I came here I r ? z a i  u?~:: 

Joe Nacchio and ML. Mohebbi, 'rii-lo ynl ;  i ; . : r : ~ : i ~ l - ; - ~ : ~ . . p q . ~  ;$!: 
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i4R. DAVIS: Thank you, Your Wonur. 

R n (- ,.,.iqn~6zinq :.- the cime, I'll keep this c o  Ehc p ~ i n r - .  :-?y 

rbsnc: is S t e v e  D a v i s ,  and I ' m  the senior vice-~rfsidenr 

S: . , ,  ,"$ . , Owest for policy and law. 

We a l s o  filed comments in advance ivihieh :jh:.e:o 

i .  I 

LL. oe a Li t t i ,e  bit outsicfe the scope of this 

C ,,.., ,- ?I /- ..eel?ling as has been defined today, so s;e W O U ~ * ;  -.+.A 4, " A KC; 

t o  withdraw those comments if that's pernissibie x i ? : R  

all the parties, or the Commission, the oxhe r  pzztios 

can live with it as we will. 

CHMN. MUNDELL: We'll give then to 

?$re Kempley. 

MR. DAVIS: Your Honor, f 've j e e n  ~-:i r h  Qwes; 

. - 
501ne 1 9  months, with F?T&T some 13 years uerorq: t l . ;~? ,  

C: ,tie . of the rhinqs I would like -co cake i.,r;ce?ria~; xi.: 

this afternoon is the characterization of Qwes; as  a 

company from Covad. 

I never would h a v e  come to Qwest if i:?ucsr w:~p 

going to be a company that's similar to the :>:he=. BOT:u 

rh3c  impedes competition, that tries zo kees :i?a: kc.!?: n 

closed,  and that doesn't Look at the c c ~ u c t r v  a:-: r - i 

whole and try to compete in the entirety uf  tpjc: 

market. 

Before I came here I received -355,t:.5:3::i::: 

Joe Nacchio and Mr. Mohebbi, who I/OC :'.i32~.:2 : . . - . . , - j : ~ ~ .  .. T.d .-,,I ,, + L 5  .:,, 
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. . 
weii a s  t h e  Qwest b u s i n e s s  p l a n ,  t h a t  t h a t ' s  noc Che 

, . .. ~ . d s e .  We a r e  u n i q u e .  We l o o k  at the c o u f i t r y  is bei?;g 

100 p e r c e n t ,  a n d  90 p e r c e n t  o f  i t  i s  o u t s i d e  uf otir 

t e r r i t o r y ,  when y o u ' r e  t a l k i n g  a b o u t  the bcsi~css 

o p p o r t u n i t y  a n d  t h e  m a r k e t  a p p o r t c n i c y .  W e  %era a b c u t  

i7p-Zning marke t  r o  c o m p e t i t i o n  b o t h  i n  o u r  regi-cln &rrd 

o u t s i d e  o u r  r e g i o n .  You w i l l  n e v e r  see u s  t a k a  a 

p o s i t i o n  i n  A r i z o n a  t h a c  i s  n o t  e x a c t l y  thc  sane a:: 

t .he  p o s i t i o n  we take a t  D a l l a s  o r  Miami o r  S t .  tc~ui : ;  

o r  L o s  A n g e l e s .  

We want  t o  m e e t  t h e  2 7 1  r e q u i r e m e n t s  a s  R ~ , - x :  

a s  p o s s i b l e ,  t h e r e ' s  no  secret  a b o u t  t h a t .  k:e I;jve 

large hole i n  o u r  n e t w o r k .  T h e  1 4  sta":s, xki*~i'i:k:+::: 

i t ' s  s e r v i n g  m u l t i n a t i o n a l  c o m p a n i e s ,  Loeat;ona 5;: 

chis r e g i o n  o r  s e r v i n g  cons i lmers  w i t h i n  this eccziCn, 

w e  have a  i a r g e  homeowner p r o d u c t  o f f e r i n y ,  sn;i >~e: 

wouid like t o  f i x  that. 

We h a v e  d o n e  e v e r y t h i n g  we cot:ld .r;.:.o: t:t.:e 

i a s r  15 mos ths  o r  s o  s i n c e  t h i s  merger r o  t : 2 i - [ . , ' ~ : i - a  *,,. % d ... ,, 5.': 

x h a z ,  and  q u i t e  f r a n k l y  I wol-116 s t a t e  :hat: !!: ::;i::jirt.:r.:.if:i 

lorig before r!-;at a s  t h e  r n e r q e r s  proceedl::~ 3.2;~ p: , : , , . . -A ...-", 

,- . ? ; ea t e r  - - e inphas is  b y  t h e  c o m p a ~ i e s  in r>perra;;a ;rza:$+",; 

and  m e e t i n g  t h e  2 7 1  r e q u i r e m e n t s .  L arm sac,;;. s::::~.;:. 

t h e  e -ma i l  t h a t  w s s  s e n t  by  t h e  Q w e . s t  emp.i.:<yi::.i, ?!;.?!. 

employee  has b e e n  d i s c i p l i n e d  2nd t i n a t  cf:>r:;-sr:' 7 ,  r iz 5 ;  +r,:i.. 
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t h e  p o s i t i o n  of Q w e s t ,  and t h a t ' s  been caken c a r e  o f ,  

and : b e l i e v e  w e ' v e  a p o l o g i z e d  t o  Coo&, l e t t i n g  zfierr: 

~ E I C ~ N .  

An a w f u l  l o t  o f  what AT&T anci M C I ,  and q u i ~ e  

f r a n k ? y  a l o t  o f  what  Covad s a i d  I a g r e e  w i t h .  T h i s  

p r o c e s s  i s  a b o u t  t e s t i n g  Q w e s t ' s  s y s t e m s  t o  see i f  w e  

have done t h e  t h i n g s  r e q u i r e d  by  t h e  act t o  meet t h e  

1 4 - p o i n t  c h e c k l i s t  wh ich  would t h e n  e n a b l e  u s  r o  en ie r  

ii?eo m a r k e t .  S y s t e m s  a r e  c r i t i c a l .  

The whole p u r p o s e  of  t n i s  OSS ~ D S C ~  tiiis 

i h l r d - p a r t y  tsst t h a t  you have  coni iucced  fo r  the  :as!:. 

e i g h t  months ,  n i n e ,  s e v e n ,  eight months is  t o  make 

:sure t h o s e  s y s e e m s  work, t h o s e  s y s i e m s  give a r;arLry. 

q u a l i t y  p e r f a r n a n c e  t o  a CLEC tnat  buys  o u r  s5rvirzs 

a s  i t  d o e s  t o  a r e t a i l  c u s t o m e r  t h a t  buys rhuse 

s y s t e m s  f rom Q n e s t .  I t ' s  j u s t  a n  u g l y  t e s t .  it - : * $ ~ : s *  .. &. =. ,a. .,* 

forever, it c o s t s  a l o t  o f  money, ic i s  

. . e x t r a o r d i n a r i l y  d e t a i l e d .  I coirmend t h s  Comni~ssz  ::c4 

f o r  c o n d u c t i n g  i t  a n d  t h e  S t a f f  f o r  g c i n q  t h rouoh  rk.~::. 

i n o r d i n a t e  p r o c e s s .  I t ' s  a  l o t  f o r  u s  t o  go t h z ~ c a k ~ ,  

and w e  r e a l l y  s e e  a b e n e f i t  z t  t h e  ~ n d  af t h e  .?iy. 

--% But t h a t  i s  t h e  purpose of the t l ~ c t .  i f?? 

s y s t e m s  have i o  work,  and  t h i s  t e s t  skiculd pza-9 T h a t ,  

- .  . and  when t n a t  t e s t  i s  f i n i s h e d ,  i t  s h ~ c L d  i x  LI:I~::"::c.~: 

.. . ... O u r  p e r f o r m a n c e  i s  c r i t i c a l .  , ~ e  n a . ~ c  t c  
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..li.6.ii~i G ~ . . ~ .  !:;itk.u (iii$:i-,oges p*;,vitir: nicr i .  ~ : ? P D !  il~li~:!F?s 

i!ir C;+%cu! :i.i :-;er+.iti. !is e:cisItr?<.] T.iiS!OrIIFIrS (znc rTiore 
"..>. *G,--*-' .<,,,- 

3...,L.,. . t - q s . d  .... . lo ;iIt;'ac! new ones). 

r Csnnecting w i t h  t h e  r i g h t  p i - ~ d u ~ f s  a n d  S B P W ~ C B S  for  e~wrfi i  ~ g g t t ~ ~ $ e ~  

c;ystamers, Qwest exceeded its year 

2#iB goal for wireless customers; 
plalans ~aI i  for double that number by 

tha ond of 2001. Qwest got off to a 
prorillsing start in 2001 by adding New 
Mericata its wireless service region 
and pians to continua to expand i ts 

wireless services. 

Qwast already leads tile market in 
DSL penetration and plans to double 

its 13SL custamor base during 2001. 

By offering an easy, self-installation 
option, a substantial nilmbcr of 

customers install the service 
themselves, with no technician 
required, which reduces our cost and 
frees technicians to deal with repairs 
and other new service installations. 

N o t  coincidentally, our scrvicc Iauok; 
in our local service area are now ttie 
best they've been for scvetat ycars, 
with 98 percent of installatron OrGers 
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SBC RAISES NON LOCAL CALL RATES 
COMPANY SAYS PRICES BETTER REFLECT COSTS 

SBC Goflrnun~cations lnc rased ~ t s  consumer long-distance rates 1 to 2 cents a minute Thursdsi, 
s y ~ n g  the new promotions w~l l  better reflect the cost of provlding the service 

Tho changes, which include slightly lower long-distance rates for businesses, came an tha sant,e Qrl:y 
that SBC, the San Antonio-based parent of Southwestern Bell, increased the price ftdr its ~ r u c h  %',pj~gj?;t- 
aR&r digital subscriber line service by $10 a month. 

58C's long-d~stance service will now cost 10 cents a minute, up from 9 cents Ttse d~!;f:ou~rfed rat@ f : ~ ; r ; r  
~ustarners who buy other services from Southwestern Bell is now 8 cents, up from F, etzr~:% rte* 

padzdge allows customers who pay a $4.95 monthly fee to get long-blsfance miis for 7 csrr!.; a 
rninwt~. 

Existing customel-s keep the old rates until they change addresses. 

Southwestern Bell started selling long distance in July after persuadrng tne Texas Publc 19r:rc~ 
Corrlaission and the Federal Communications Comm~sston that ?he local ph~na  5@wi~d rn;_sik,e: is': 
Texas was open to competit~on. (The firm recentiy won approval to seil the serwtce rn Ka~s.33 an:! 
Oklahoma starting March 7.) 

11s Texas. SBC had 1.4 million long-d~stance customers at !he end of 2000 The service :si; ;lrj ~t*::p~fr,xt: 
part of its strategy to sell consumers a broad array of telephony and data prsrduc!~ 

The rate rncrease "h~ghl~ghts the fact that SBC feels like they are in control and they ~ 4 r z  ~ ~ f ? h t  @fi.zk,'' 

said Gary Jacob~, an analyst with Deutsche Banc Alex.Brclwn. "You start La da B t311ii0~ liPrai;fQt; iw~r"f 
you pl& up an extra 2 cents a minute, that's a lot" 

%C sa+& the mcrease still ?eaves rt w~th  some of the lowest-prtiled packages "~PJB kmde @t:w&: 
ch8qes :lW i e i  the ccrst of prov~ding s e ~ ~ ~ c r , "  said Shawn Karnse y. a SautlCrwe~Sgr n 3ez? 
spc&=-oman "Basc;lt!y, we are new to the iong-drstann; business. an@ we nave @8:~%6fJ 3 $21 
3irp a b ~ &  1~2-43: wz and hbw mcrch we charge " 

&T%?S's Ci: ~SQ~-&SZ!C-TX$ oger costs S1! 95 a month and charges cansum+:% 7 c4:nz 2 vr":~n~ci,. - 
fy- IF!E%Z~ Z~Z& zr;j 9 rx~i ts  for =:'is vnth:n r exas R e  finn a f ~ o  sgl?rg ~ i 3 . + ~ @ $ &  E 1 ~ ~ ~ Z f i ~ ~ - ~ ; $ ; l i ~ L f ~ ~ - i :  

, v~%*--v ,. -% 3-++? cd -6r;G z - s  3-25 S.5 b r  ~RLI-?C;T& bozl wtkng, 7 cenF$ 8 m;i:~~:c f;i,":r &am,, i,$:$t;3:'1;:& .~ne 
?%*"%& + 0 %.. -&flZeGT %-Z-&% s=??y 22 *EE~ iD 

-. , - , * -- .... f& mi- fi + - Ye., :s=Jt;; 5 2 ~ ~  ZlqSE ST* a$ Gs: j,~'"$-@&ga?*~@ :r,A&:$.rp#$7:J&, e\,; #&*: b-~;$-  !"$it f$- - -  ..,U"J& ..--,. * 

zS 337 5 2  ~:.i";i- I-~=&L s.yS9pa ~~~y~~ " ~ 2 ~ 5  K ~ T ~  f-$iz~-s za $+S &+$ c:xz ~ f F r : ~ t , + j a A , t + - : ~ -  lKi*&: fi." p:+ zv$. 

5-E ,%3$-.'2 >-=Q rwyf - 
* 



S5C BUMPS UP WE PR%E OF QSk 

'They are takifig a chaxe," 5% 9c::no~r" sx@ .;?DM$ ;frc :~F~;IF~s~'; ',,: ; . = B ~ : ~  -$, - e' $ -  Gq - -,, an ;>fc z.,- I rs14 F' a I? e 

13% space and ! nave got st, i can r-,zrarr;e $50 a r~,zp:+ &; $:;!'i-, +r-$2 .: -."cqd.n.ms 

SBC's DSL sewm atso competes w:!n mi5h ec~jt~zr:t~ 2 i : 4 :  4.-s,-l;L -s,= 2+d+.-~x :c ,- - F c ~ - . f  -,.?=- 

cable Wf netwoiks i2y ccompantes sul;f: as AT&? Br~5f::,aa:3 



have a lot of chotces," said Kathie Hackler, an analyst at the ~eseatt% frrm Di~d~:if:d:ef-.l re- "u-rr- *-klic-- 
Calif. 

Verircsn Onhne said it's considering new service packages but ks i;s>eprig sf:; B,%z"~.:, :251 $%?- , z '  tJ.". -,('. 

with a one-year contract. AT&T Corp 's Digital Broadba:>d sGrvrr,e In Q82a:~ :<%i,vta- .k5 5.:" q:' i: - "  

includes a local phone Irs~e. 



SW Bell raises interstate rate; current subscribers unaBeetod; PU@ sgp~ova: a~z~$ r ;~@%@ 

Southwestern 8811 announced it was raising the ~ntersbat rate an 95 533_.:h!g 57:;tc ?-:$TI 5 a:p"1:2 y2 

minute to 10 cents a minute for new custome~.s seven months she: gntgnq lil~~f;d:si;~ -+,~:..-~.tri -_ i r  .r;-r 
in Texas. 

Current subscribers will see no change in their dctmestrr, U S cah ins er?ihr$&s- %3,3  : h . ~ i a , ~ e  iiw. i 
San Antonio-based spoiteswoman for Sauthwesterrl Befl, 3 ~ R i t  of t4Br;", ~ ~ ~ F * % ~ ? f i s - . c '  <--xi 

Rarnsey defended the increase, which doesn't reqmre 8pp:waE ky ~r~te s:afgS:. F2;:@:-.' K.i:.:? t 

Csrnmission, by saying the plan is superior to many offered by ttii2 :X~;$B 3.~~fia.6.~?~u~t~*~=~~*~-:&ll-? 

"We beat the pants off of them," she said. '\We've g ~ h  gr&:-at f a ; ~ 9  nfiy v+v$y yfx i  sl.:;;9 :.:: rl,-.~ ce ' 

-*:i='t ,," Asked if the higher rate reflects a need to bcost prosts, shb 6?~£& 7*r"-a'b'$~ t x L ~ s h  XI, ;i~,* : s - ~ - e 2 t  ": 

eight months now. We've learned a lot and made a number af cn;@>gss tb4tr ~tr-"i;i&! ~r--;: wo K-a? rf%.- 
And we've changed our plan accordingly." 

Jeffrey Kagan, a telecommuntcations industry ansfyst :r: Anfafif;~, g t ~ : &  :!.m Y P C T D ~ S ~ ;  17% - Z  n:r;rb:,ir;", "..t I ~ ~ ~ I ;  

the Baby Bell's bottom line. 

"This is a short-term fix to make SBC's long-distanc~ k&s:nei,is mt;pi's$ @~@.%tq:st~ ' bi* :bgr!-$ 
aren't willing to pay it, I'm sure SBC will recanstdar " 

Ramsey said 1.4 milllon Texans signed on wcth tts iQC$=-Ca,:%@ir-~~ iw;i,.,c~~ &ttiwir>s,ri< 8 r ~ S  i s  ::5-3m :t 5 

.- Southwestern Bell also raised its manthly iatr for a &gbfr%F ~ + + & & * ~ ~ * ~  % r y  -:pa TJ%& &#ti~% P>d ' ~ 1  :-i 

$49.95. Ramsey described this as a preferable d.283: t ~ i  $%?ai"ey Bd=a!;3c qi ik?q :.pet &@:_B:P@= g i c ~ ~  ii .%G-~ 
not carry a one-year contract. 

The long-distance rate increase unsetlled the Texas Q ~ T J ~ &  a i  C B < : : ; ; _ t ~ y r s a  i-, i..@-. 

"I think these price increases show there's no e l f w ~ ~ ~ ~  el3i~\g+j;ilii):.3ft 6% ~ ? ~ t  i:.,gfkr:;dk-~5?~ - ~ 3 . ~ 3  A ~ ~ P G  

Briesemeister, the group's senior policy analyst. ~ s r  Ai153:n F G ~ R S ~  ~ , 9 :  :',:a?? JI'~ 4 4*8:g2 L; - a.ug 

allowed Baby Bells back into the long-cilsfsncc matkc: "YGU c,m t t;;: te gvcc~*g c? g.,$- 5 ;  I,, ' & # ,  >: %*, 

breathing down your throat. 

"There's the potentla1 of re-creat~ng the old ATT bir! wiltv~ti'b L,r&& *q$;lz8~-,+, * g . b t ~ ~ w  z-vv :=i.- 53,tJ 

"There's not a company out there able tn compete v;p;if;"l; %0u:krti~i,:d:~~ 3%'''- i t i  Jcr q:, 

Chris Talley, a Southwestern Bell spokesman, diartnra'r;c;dg C ~ J ? : : ~ ? : : ~ : ~ ~ ~  . - - r r _ . i - + ~  "&% ~8 Ws,tF i:C~-z I= 

competitive market with more cholce than ever tsekof::" 

Staff writer Andrea Ahles contributed !o iRis refxx; 





-- $OC LONG B1$T&NCE ENTRY QIafiS jf${>$' @$;;p@$p$Qx33${9$$&~32-7 

FCC may ttot 

requested 

part of the BCJCk" 



models that exclude hghiy relevant c x p ~ a ~ ~ ~ a ~ ~  v;!fj$&Efs, ,T%i$i$%-, % .i i~$$,c;;-;~$.?; i~,;%iiJ 

" , obviously results-driven "comparisJxrs" vr.;tn aon-gyfgry st;;l.gq:~, .:*g.tgi;. 28 ~~~+,p~:~~g~g;+~~<~~i:~.~;: i;i,.e:$: 

. . 
period in which to perfor= their "cl;mpa~soa3:r;.' ssd  ;licxptri::3!& eJc;$r;& 6;,4*15772;9 ~ ~ ~ ~ ~ : ~ ; c  .&::$ 

without any justification or basis. 

The succession of price decreases a f  res;i,rfal;;~~nd&9 %&t$g 2"a1?&~~ ~r.-ri~ie$ ~6 hh *d@@ 6 % ~  

res& of or caused be BOC entry iir~fu a&c Ya&g &f@fr@ep &%bifigb,o,. 

The dramatic drop in I~rtg &sl;a;tcr. p.ic@g 824% $;$~c:;~~jtg~$ al;isj3k &kg; 3 ~ 5 %  ij- + :~3+,, &i;,s$<;4g,. 

,,-,,.p*&:,., 2 ,,,.,. ~ A:-;,:--;- provides compelling evideirce of ~ ~ ~ ~ ~ ~ d i : : ; ~ ~ y  w;4;g7.i,;ii :$pi -G,~.~%? 46ei'if %.$,:?;.,' tU$,aaq;-;dir$i, *j . . . . iiji;i:. 

development of c o m p i d u r t  in rcXt.crjsxjrrfuiai~5f.$ibWi8 ttMgkci!i,,e -zE$x-$, g ~ < $ ~ i ~ ; ~ ~ ; j ; - q ~ j i : - ~ ~ : ' - .  :+--+:$ gp.- ~iii+;t ..is:$:2.e. 5:: . ,  . i ~  '..R- 

more reflective of the strueimr;c of g ~ s t $ ~  illif g ~ l : g y ~ . ~ , ~ z @ ~  ?yG:;j,i ff-5 ;.!;%!;;!; 2&.-?v,i;?i;.:c . ~~gijj~;$b.5. . . ):::.;?; 

been underway for nearly t%,i'rrty yc;x:i, 



BOC Lone Distance Erzrry Does .s%f Bt:ne(ir Cits; , i . r iar:~-~.c  

BOCs into the in-region long distance market in a harrdfi~t of rl:sics $%atrrc*p ;s 3:rn;s rr;.'.-c r71;ir- 

NO years ago. 

The sitrgle most in~portant source of tile enormous drlnp t;? tarray * , ~ ? I K . S $ Z ~ ' ~  Iqii, c t  ~i-, :Ti?. 

succession of FCC-required decreases in "access ctlsrgei;," ffirr: $ 2 ~ 4  tla*rt L~ko \,Ci\:-a.i;;~, 

companies pay to local phone companies to cnmlcct thclr fang ai;%%,:,x;?i'c r;aer*h~.ca, I% s -%~l:v1* 

companies' local subscribers. Access charges haw Isccrr drapptx:j? :Y1~dtslr:v f t~ : ;~ ;b~*  1 % ~  $kc;: 

- - -. introduction in 1984, shortly after the bre:~li-rip 0 T  rkic for;ner i4cIi 3;s 2itr::zi 5 i s  1:- .~','~~w+g .t-;;- 

unprecedented technoiogical innovation in tclcphartc h\~i.ituhinp+ :rt:xS Eovl:~gsibdtii ::.GL: iT;7::x.r:: 

technologies and the growth of an intensely compctitivti itaag ali~~git<e RL+c~;%E~,  fl=k-+ pa;i';.~i$ 

down the real (inflation-adjusted) price of long tlist"dncc  lied^;)^'^ ki r;r'sltA- *Y:ii ;.fir, c $*?-3 : 

the last year before the 1934 Bell System break-~JIY rtrrJ trisc t~friik!~tcfi ir~~ ,%see-*. c - z + e ~ - d J  L-- . 
rvitlzocit BOC enlry into tile lorzg ~lzsto~ter brzsizrcss. By cutt%frrst, a:td "$5 ~:.+fiik;~ .$if; 

demonstrated in Figure 1, the inflation-adjtlsted prices r i f ~ ~ ; & ~ ~ t p . d i :  it3&-:8 ;:rAs~;.<r t d ' f ~ r i ~ t  L 

remained largely unchanged over that saine period. 

2. See generally M T S  and WATS Marker Stn~eturt., f f":'53t~:$!ce %'".;:,h 1.4:. '7, 3di-bi,fil.:c~ , .: 
Inquiry and Proposed Rulenzuking, 67 FCC 2nd 753 f !Y'TiCj, S:gij*h-~$~r.rc: d $,,8trjr: .s fP+::* iq : 
94 FCC 2nd 852 (1983). Phase I' Order Mocl$cJ m 1  K ~ ~ . ~ r ~ g r d c * ; ~ ' e f f r i r r ; ,  + i 9  ::xf L:!<: 

(1983). Phase I Order- Modified on Fttrthcr Recotr,~i~f~-rcz~ilrrs, YE'? $'Cd: 2rif,,$ $ 3  i f ~ P ~ . ~ r -  Pv:,~ 5,- k 
Orders Affirmed in Part, Rcntanded in Party suij ~ s n ~ t i ,  r%>ztt~,eillid rj~~t:t;t;;rlfi~p*$ g$ WaKiifGiL r-; 

Utility Cornr~zissiotrers v. FCC, 737 F.2d 1095 (I2.<,+, [,:it-, 1 1 7 ; t r a I j .  f >.rr $t3v Z_: ., 1 :. - 
(1985). Report and Order (Phase IiTTJ, 100 FCC 2nd HBIr $29%5j f'hi~=ts B F ~ F  rib+? ~ i ~ ~ ~ ~ s i r ~ ~ ~ s + i  
Secotzd Further Reconsideration, 1 0 1 FCC 2nd 1222 ( f 085 I*  'd : 8.14 at :gwe -4.?s7*f;,, ..-: 
Telephone & Telegraph Co. v. FCC, 832 F.2~1 1285 [D , r -  f:~'rr.. i'k:.;:?? 
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BOC Lorze Disrutrce Grtry Does ;Vnr Be.rrr:jir C'r>~rc~rrrra*,;.:; 

'The RBOC-commissioned Hausman er al "study" purporting f i t  e&rSrzf~& ~fbc * e c ~ ~ % ~ & ~ f l f r $ . 4  

welfare benefits" of BOC long distance entry is hascd upan an ~ l r d t t s ' k r r n t t  3x18 

~lonreprodamcfble "econometric model" Phat excludes irnporrznr SOITPECS ~ t f  ~ S P O ~  ~ f i f m 6 c e  
price decreases and thereby mis-attributes sane recent laag Qistmar prim rlrf~g>* ffi B g X f '  
entry rather than to the development of intense ~crapetiriinn tarsd flat bf ts t~~%"z i i%%a + ~ f  
reductions in switched access charges. 

** In their urlpublished "study" apparently cornrnissicst~rd hy nr;c or xi:~erc tit:<'% :3Eii~: 

recently releascd by Jerry PI .  Hausman, Gregory K- Li:onard ztrd f Circguf;? Sn5,aB,, "5; ,i;lili:~ :. ; 

c'tairn to have rrtade "empirical fmdings that ROC crurq has  p~r.n;irc~a*iif %rrihi.:,xa~~p,ri . . ~ v : ~ i ; F ~ ~ i ~ -  

weifare benefits in New York and Texas in the fi3rnt a f  Ivucr p c i ~ : : ~  i611 j r ' r - i ~ ~ . ~ $ ~ + . f ~ ! i r  ;: 

service" and clam to have found "star~sttcaily stgrtoiic.int cwtil~:grl,c i?t;rf / I t  $f,- t:u:?b ,q?z,:i; .B 

the average consumer to reap a 9-percent savings ~ s n  her zmisati~i;; anrt,~: ;$Sf,% 8;:: :;? t$?% 

York and a 23-percent savings in Texas.'" 13a1;cd upon these fit~:l isr$:c,  t 1 ~ -  ,fi!tiin.;r 3 : s  F S *  

"predict that, :.?hen the BOCs receive section ?*Ii 3ppss~vsB tt'r nit(Fi,~r ~j:ft%-;, -I .rtttrF,~$ 

significant decrease irr long-distance prices wli! C?CCUB &:XI Xea& , i r t n ~  Cif@%S$:h$C2 k , f k l : : i b " r  ,* t k b  

that they utiiized in their regression anal>-sis; i ~ c ~ ~ c c ,  13:s: rr.ti,~!ek ec5tsis: :;.,~3:':+=5 b; :z;psut;,s s j i ,  

nor can alternative specifications be examineri. Sig;it6car\kly. i k r  tkzrs p.igw1 12:;: ;i";?~h..~! r, 

provide no sour-c-e-for the dutcc that \vas t~scd far tftc '"crnysiztcsf ~ ~ f ~ ~ : i ~ i = ~ i ~ < + '  L;~,~~I~- S B L *  ti; - 

"canclusion" is founded! It is likely. ha~vevcr, thztx thi+ J:t& ta;ui ,>c~~us :~G?  I C ; . ~  5 : ; ~  -sLr . .  +.'c,! 

- * "bill harvesting" study regularly collected and pub1tsLcrZ by Z ;i;:$ lcSc~:xtxi 51i ~ v : . - ~ s L - -  . L-%. --, i --j i  i r,- - .  

by Hausman and Sidak in which the TNS data is txrtiized, flit: ;i.t:tih;(.i;s ii:ili* ::?c : i - A ; * * * i b ~ ;  

3. HausmanlLeonardiSIdak, at 3. 

4. Id., at 13. 



description: "Each quarter, TNS Telecoms survcys raugitly ZE).,(jf;lr cia2 u~e::;c;+t . r l  ::i ::\:r- 

telecommunications expenditures. Of a11 tbe customers pt_rilcJ i r ;  I ~ L .  gvi::::;ii .ti- ,.;< 

l i  -' 

opproxin~~ately 3,000 customers provide TNS Tclcc~nrs wzth ihcer a4rl;i:rl 4~:;;;-1=~,~::c 5 ?.- 

In using the TNS data, HLS inexplicably "elimio;itt.if I ~ t > ~ ~ $ r c " ! ~ t t % i f ~  tr:!!: tr:txtc t i4s:r  r ~ ~ s r  

fi . telepho~ze line and households that switched s c ~ i c e  prnvidtrs drrring ti35 t r ~ $ h s r ; $  :-2.:":: c ~ :  

provide no justification or rationale for deliberately r;e,.lccting-r?a:t -12i'h ~;;lr~~r~%::+,c$ I.' 

5. Jerry A. Hausman and J. Gregory Sidak, "Dcr 1.ilr:g TPr%a,~w;,. e--hxrls~?cl f 3 ~ ~ + - , :  f ~t$ - ,  I:rra~:eri - = A  -5 

Against the Poor and the Less-Educatedr!," unptrl>iislir:d, fi~etf;sry 2t8"34 ~ ' " 1  Tstr .s;i~rn i;~-:~i~'" i .  *yi 

13; available at http://p~pers.~s1n.~on1/s~l3/pn~~crs.~f~~~~~1~:~!~1,~~~~~~i _,'.!f*i:*,+ 

6. Hausrnan/Leonard/Sidak elirrrinatcd t~nrrscholrfs 5cit;lt r~i>;e tki,,is,:f: ~oT::; :$I *$&~~i ;  l t v + 2  

during a billing period, apparently u.ssumi/lg tftst rhih $%ill " * T : X I ~ ~ ~ : : F ~ I C  3kqv-i:k~i12 i. AL@L M:,>+? 

than one telephone line and households that ~witthc$% S S : ~ L X C ~  ; I ! ~ ~ L : + F c Y ~ L  rta,:rb:$ tb-P B:Z;C?; 
cycle." HausrnadLeonardlSidrtk, at 6.  ?"atis stntctalerrz $:+ B S J ~  Yruc, b 4 z ~ i r i k  E , j b  ~ t z i : i k * r ~ < - 3 ~ * ~ ,  "rq.-4 " 

cc . a?* &&QdC at;c -".rg= ,.=.a.iriLt. i f p ~  i5-2 households can in fact have a single long dist:!ner bilr .-. mtt- -* g n  - 
no PIC at all, or because the IXC corrlb~ncs call3 fbr :FIE 4iredig:;;ti X J L ~  & , g t g  ts;qpIbrtc;-; rK:i:i?+-i4 . 
on a sirlgle bill. Also, there are n.nany esplanatirt~zs; Gtr s-:~ ;.x ~ste.:'.?4*fi;"~,i~::?ii; 5r:rt < ~ q s , ' : ~ : :  @ :is 

one bill. For example, a customer would rcccivc "rnrrkatpt~" B$#ag ~,i:ti.?:i;" u + ~ %  j- kp.g~*ir= - 2 9  3, ,A is - 1 1 $ 7 - * - 3 *  -, + ' K .  

some but less than ail calls on a 1 -+ basis using rllc IbfC,"'cd CJFS~~EF; ~r:uk ~ w t  s m t -  t3$ ixxr21tv '+,+: ,:t 
around" (" 10 1 -2QCXX") services for the rclilaining salts- h c t 4  V V ~ Z J Y  &&a %h,z '?+% $fXS 
and the 10 1 -XWX usage is billed thraugh the iu~xzl pbicunc shbstp~;tiy~ 34% $&;$I 4bd ii'tietbil: : I 
identify the customer has having received two ''s~p.c~r;ft~'* 1mg &$t?iY:iilisr"c kxtf': F~~LLX: ,  48 

customer uses AT&T (for example) as the PIC bur ztka aadc E<t&f:&*.22if ~ T g ; , c g i i i s %  5 .  %--$?. $:y 

TNS customer record will show two separate irills, aiad rksr~ tb%t:qkf B w k  smiff*!$ $7ti~::r, 

the HausmanISidak dataset. In addition, ci1asftcttzr;st4c~ ea%t~*g~gg:e~ %wiail~:E a "L'ia~~g?* kkr;:' -:.:,A. 

differ from state to state, rendering incorrect fh:: cnri~srrfi~a~a% . ~ s i  ikr*.& ~I:r~bk&;$ .?-~b:i,:wt~c~ 
. , % i  across several states. It is also unclear as to !IDW ffa~sti'~:it~;Sisk~x% i$kff;tiL3. %~:B=CI;TA-~& ~?a:?;ir,~,.'~= 

billed" customers, low-volume users who du nut ~ t f r j v z ' x :  :P E O B ~  i;&:%B1~14:~ %?:;I r.? C T ~  ~:::'r;a?: 

are billed once everj 2-3 months or wllcn their ;xi:crrnwri$.raei:S: $re': rea~lre. ~a *g&,fci?%-i:,: ' ice2 j 

e.g., $30, whichever comes first. Dcpc~ifing tican tr;iicatZrcr -3 $r-c,tr~r~:.r;!s: eter$.i+wits  ha^!^;.:^^:;^: . - 
be billed in a particular month, some of tl-lmc eti,strr!?ter-, 3vi!$ $.~sG: t ~ ?  ti.a-,i it: , fqv i4 - - -  -5::; = L x ? ,  : 

TNS data, while others will have a bill that rc:fiecta scurrat !itt,tjfbiaee $ $ : L ~ J ~ : ; ~ A ~ J G  :L,!,; 

* r s >  "-&v,,,<s .-r%*idr .v--,* - l < 



Custoniers who switch earners or who have iwo p!zolze lines arc tike!y r-it $r ,~ !~~*++.z~. :~  r:,z; 

users who are also more aware of the various pricing optiuns. riaif arc iXiiri5 :al+i-jr :;ii:t+, :=, 

have been paying lower rates to begin with; thas, eliminating tltc~e ctr%tijrtrsr+ I:hzi;. . rr; iff I 
systematic upward bias in the resuiting average prices. 

The "methodology" utilized by HLS involved the deve"i~3ar~cf~t ibf ais!~ip,?t~7?~rr,i. " i ~ t a c * - j ' L  E l - .  - 

the first two states in which BOCs had received Section "a! auZtnrrri> iK;sfu *r"~t$. . v , I  t C ' L L  i: 

with two "controI" states - Pennsylvania for Nerv Yark, and <"a?a&smi;r it>: 'i cr,tu 

they selected. The authors' claims of "9-perccnf savings .,. r r k  ;"i;ga f , r ~ &  t$j*ibb nf 2'i<ps-rkc:&k 

savings in Texas" were developed on the basis of carrlpanrrg New $+;*tik L-1 F ' ~ : i t t v * ~ * f * c  :~:;i A: ,P  

Texas vs. California average bii! changes brtv;cen rile ,:c"itfld 1:atT itrrrsi $-r,5EI.i'i.iB*:' ,t:s.."ia 

st=coird half of 2000 ("2H00"). Irr making rhcsc t'c~n:;~,trr~~~tz:^z, f il,5 i ~ ~ z i S  ~21:' *i;; .; J ~5~ *;?' t 

usage characteristics to develop the average t?i31 for hgrtfx itrllri p~Z'takf!t G?-I.B ;.:I i = : r i i ~ : ~  , + s . ; ' c  

(Neiv York and PemsyIvania); sinx~lariy, tire 2IlOZl 'rc?;r:h tth.k$c , i U ; I ~ i $ f L k k ~ i 2 i + i 4 e d ~  S~;~-Z*Z ,:itd~! :!b 

. . develop the aversge bill for both timc penads 2nd for hirtb ?"F:\Lc!* .is4 ;:;$ir:vzr,~ i$* i? 

might be some justification for holding usage curzxtarri ;r~;iten :ks, J ~ W  tL;:-. $IFF r!w w+u 

different time periods so as to accurately mcasure the efkc!s ( r i '  p: c s ~ ~ ~ ~ ' l ~ f ~ ~  $82 *I-;+ '& 

juriscli~tion,~ the use of New York and Trxrts lisi..g,'et firr f b ~ ~ i ~ + y l l , a s ; ; ~  dfri%; h',+!rfk'-f;k~,x. 

6. (...continued) - - may have excluded these customers altogctllrr ns n c ~ t  ;PttWini; tZir i; rati:;zA :,.a*~nc-g 1 7 m ) 7 x  % 

single long distance bill during the billing cycle." or tfrry ~ ~ h l $ j i >  f\:stt,: 1~r$::3+t",?*"$sf..d t :?-$ r.it2 

threshold billing level as representative of the euszomer's rts:tgt.- ;rc Pr$::.sl - -+ .N rr:P:rr?P; 

7. Even so, using 2H00 minutes for both 195J9 szrd ZCYM ro.,tF ;!:T:Q,!~Es:- ,:;'~trd~*iil - *  L r ,  

the price changes occumng between the two time pcrtorls are %$t i !$  jS: !EX $fir,++ t 7 ~ i ; , d r , : r : ~ - -  

$ *-2 "Kt $*-.$ c i.2 , 



rcspcctively, serves only to d~stort local usage patterns, which arc izr,it :iy rra:Sti.rs:i-;.! i.; - V, - 

st;lfe-s~eCific attributes as geography, number of LATXs. slzd &c rr!;r;rraei+2~?~? P*~:f~%rcgi 

customers' communities of interest and their lucal calltng Ltrirng, 

The TNS Telecoms "biil harvesting" sumel is also a source o f  tBte t%ii-l: %Ex"; geRgz i ii-i .$ 

be used to draw comparisons between "Section 271 si;rtcsW ;n!d f i ~ v i t c  $3 :+kh:r:i2 j $ i i k  l;r!~G; 

distance entry is st111 barred. ATScT subscrltres to rhc 7'XS T::!rcrbrns. si~a.:, ,an-.: ~ 2 2  :I : 21,;*,1' , t  

prcpnred surnmary results in the same fornlrtt and fbr the ~3rrik'ze ~ ~ $ : B L F  T F ~ T V  ;Y:,'B;~G.* , t i  :?A::;.: 

i i  selected by HES for the four states whose results ~ F C  psaa-dcd iay j:fL44 rp  t+:-ia ,!t 

other non-271 states in which the average long distaiacc $i%i i$~;tr ; i~ i ' i i  is?" r ~ : ~ ~ ~ ~ + f ~ ~ , , i ~ - ! ~  <rt,-. . 
than in either New York or Texas. These rcsr!lts arc scprg:nTz.rcec# :D kVsh8,i+ 5 .:& ;Y b ~ ' ~ 7 ' k  

For the sake of comparison (and heca~sc  ivc were naii: ;rlric t i a  ~qghc-i'sh; :%r; k7:zu. $7,;: Fii-4 

summary data eitI-ier because they had ubtaincd i t  frt~nl :r ;~ir i~:~c V + S ~ : - C ~ ~  flii;:.:: : i?SC; $*dig;.:rlr~r; 

and/or because tiley may have processed t hu trrrirvrd~eat t:dtsw:: A&:,$ ,htrfq:~t:r.:~v': it ;::I U r  

7. (...continued) 
- r  behavior either in terms of total consumption or rhc nex o$ pea% s:ai r;:i=?~d > L Q L : + ~  3;; L ~ .  

calling plans that either eliminate pealdoff-peak priw t ; f i ~ ~ ; l j ~ < # r + ~ . u  63' t!-:xb tGir68:2* p.~~x;_-.. . 
peak price relationships, or the intraduction of "Itlrdk-sFt3erat.,nd"~lar,;nl, *ska"jS =A!c:cYE:~: e d : ; ?  s... : 

calling volumes. For example, under a block-oGtirrrc plan fr g A ;~ i ;k( ' -~ .  i i j ~ i l t  iwtCijiiLr r. -.+ fb i,rr " ; y~  
offering), a customer who might ordinarily usc only 26lU 'jr8ttttsk.u % I Y S B ~ ~  4 S C A  ;kcv 2t,kTa~-~-:z 
100 minutes as "free," and might well ir~crcase tcotail arxsgc tti5eci26;,4i+z> s,, ~3;' yr":e: 7 d!',;r .,;,.:; 
an increase does not resuIt in a higher total bi2f. lilutbdrsag c,9lhnrt '-:~&wic-: - , . l : ~ s ~  >:;I ,--, :-z L .,id 

two time periods used i11 the HLS "snaiysis" ignmrcs !his rtnp~"$-rii;l c i i d ~ t  

8. The TNS TeIecorns Bill Harvesting data cozt; l i i~~ Y ~ : s x s , I ~ ~ ~  *:l 9 b k . J , k 5 i d a t + l : ~ , - z ~  -qi'l :T a<;$j 

customer bills along with both "statc weighis" nail "~:;ittt?&$$ ;kst:,:+gki- ' i ~ r -  + r 5 ,  +-- Y-i . ' - ~ h ; ~  illJl . -  d 

hundreds of carriers, types of calling plans, ctc , :he testrlirrjy: ~ $ r t t . ~ i ~ ~ ~  .: r'q4:.:.*:::; . - . , b l - - r  -. 

The user of the data must make many decisions nl>ottt .;.a Ictr ~(~&";-;:f-- ~ $ 2  ;i3 ,,: ..; ; d,.,.-wll - : 
:+*..r"*",,* , , : -Lv  ' - 



rccluested that AT&'T provide results for the four states rtscd 17)- t fl.s utirisL $::I; triri- 

methodology as was used for the four additional states, cxccpe fkru icri ebriit t - z - a ; ~ ; ,  f aLv.!.,: r5;-t 

that state's usage characteristics be utilized iristcad of tttc New P"r:& .snJ fza+vW r;:-p* 3~:;::. 

d ~ a t  I-ILS had incorrectly used for their "control" sfzrte calsrrtntrtrsrs 

When the results for the two HLS "contrcl strrtcf;" (frcr~nsy%~anx3 nlx4 hi',dirct:n~s .r:il* 

* -  , recalculated using the usage characteristics rlia.vc .v trJSm r,stl .r~: ~tr;trx E $ ~ Z I ~ C  $ 3 ;  /193ii.~'+e h: &a, ~ C I - 1 ~  

Pennsylvania and Texas for California. the price dttcreit*~ r r ~  fiie t :+~i~  5Fj 71 ', i.;~:i,,J .,i';~,- ,' 

r turn out to have been significarltly larger than tfl~fsc ~ i ' j ~ t ~ t i ~ ~ i  kj the ;ir1$Prius. ,i 2 1 1  : :a r. 

decrease for Pennsylvania rather tlzan the 1.89% caicmlsrcd i$y if;_% i~i,~L~cd : ~ I P :  !it .iU1 :+ F ;  

usage characteristics, and an 11.93% decrease f ; ~  t'_'nlifesn~f;$ r;a,tIbzcr Ffxari- "b 1-'" i:r-$ e ,'.. .- 

that HLS had calculated using Te-~as usagc IcvcEs: 

8. (...continued) 
- - appropriate weights to use, elc. Beczuse i t  is unt1r:;tr whrthi:,~ :r4 :,M..B t?g BiilrS;. c!+: z P~L-. ,.A . , 

data source and, in any event, none of the ~rie,.t;~ri:* 38 IQ hirw I$:E ~l!;it;a $ : - y r :  .;-;:$ I? . ?  
+ < utilized are documented in the 1-Iausma~l;Sitltrk paper, then 17 :SY t5.1:~ :11 1:e;*,;;.! ; + .r ,  ,.:: 

the data was used correctly and consistently. 



BOC Lol!e Distance Enrq* Does Mur Btlrzejil C-r>c~. ; i ; r~ i t~r . i  

----,*.u. ~>~=~%~:.~::~~?~Tr7:~r;x>%+!e,~>3i~ 

Table f i" 



iGt%~$ tb fables 1 ant! 2. To attempt to match H L S  methodology, only households with one 
ii;rsg :1%4~9i~t?t> BtIl wsro lricluded in the sample. Threshold btlled househclds (i.e., 
ctrfisunteri; tsrllezl onty lance every "x" months or when a certain spending level is reached) 
$*8#:rn ;ikic$ iilxc:ludad. Average Minutes and Price was calculated for lnterLATA domestic 
d13l.T i'a[k oniy; international calls were excluded. Minutes without associated charges ( i  e., 
a t t~2 t  as 6aIis mdda viith "block-of-time" plans) were included in average pnce oer minute 
cnfr;!~i&trons stnca the corresponding charges are reflected in the monthly recurring charges 
fMRCi Seurca: TNS Telecoms ReQuest Bill Harvesting Study. I\tational Weight used. (TNS 
,?d;.r.t,os iise uf nntlonal we~ghts when two or more states are being compared ) 

)I@ ~121:r:tf i~  C ~ O I L ' C  of "control states" and the two time periods was entirely arbitrary. 

ilt3s.rtr:ti: :le do tjot know csactly what data sourccs were used or whether aitenlate "conrrt?E 

~5;.rtlr~~" tj,; s l r r . rn~~ t t :  time penods were examined, there is no basis to conclude that the 

7) ~:l:~:~il~tr F . F F ~ ~ ~ ' C / @ I ~  t~ /~ t t - r -a t~dc )?~ l  selections of Pe~uisylvania and California that were made by 

i l a  5 a i r  193 ,my \%;~y i'rl/prest"ntatii.e of actual conditions. During the 2H99 througl~ 21400 time 

tr,iirsr, , \ C  ti!:. a?-% jurrsd~cfioils (47 states plus the District of Columbia) in which Bell operating 

ii>:up:lnrrs pnts;rt\c iocal telcphunc servlce, 46 had not as of t!wt tune frame received Section 

2'1 :i:,irtt;trsitj* 'Titus. I-iLS had a wide range of choices for t h e ~ r  "control states." Had they 

+sieirce.f i?n!f;br::nt "control" states, their "comparisons" might \uelI have yielded dramatically 

ql,tlrg~ibt.l-r reslltts, F c ) ~  cxzrmple, if Florida, Wisconsin, Missouri or Kentucky I-vcrc used instead 

e,-.f i * c ~ - t z x s y ' l v ~ n ~ a  and C d ~ f o m r a  as the "control swtes" for X e w  York and Texas, then rather 

r,lt!~r !~~riac;ktttjg "consumer-welfare benefits" of BOC entry, one would instead conclude 

y v c . ~  i,~i'<y rltc c,y~posifc - -  that BOC entry had harmed conszlrners - sincp. the price decreases 

nit kiarhiilt irrtrr-271 srmrlcs was significantly greater than for either New York or Texas. 
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I ?.t\~%: iirli i~\:.j);:~t~i>il n f  thc TNS bill harvesting data for all states that was provided to me 

ki? .I'E$&i , ta i 4  ilfci11 tliiit f l~crc  is C ~ I O ~ I ~ T O J ~ . ,  v ~ ~ r i u f i o l ~  from strtte-to-state in the percentage and 

ab-:dy!trSc tjeli~.tr vhar~gc in avcrilgc rate pcr ~njnute between the 2H99 and 21400 rate periods. 

Tbxiti" si~~:. ;I trrt11711~i' of rcnssns why this variation is present, reasons that have nothing to do 

r"ktK" t f t ~ f ~  or l i ~ ~ k  tl~ercof. One particularly important source of difference results from 

+;J.- i A . i r .  ; Y r r ~ ~ r ~ ~ g  i l f l  ; \C(>C~\S chwg(: r c d ~ c t i o n ~  in each state. For example, California ii~trastate access 

~ ! 1 4 i ~ $ ~ ~  wt~ t :  aia!~jclct to substantial decreases as a result of two CPUC rate rebalancing 

ri!t~r'~,;*'"f!5 tkt;)! f[ri\li cffcct in 1995 and 1998, r e~~ec t ive ly .~  The corresponding decrease in 

15:h:;, ~ C C  r:',.. ~1i;irgt's (ili.1 no[ occur until the 1999-2000 time framc, following an act of' the 

I c-lalr4: Ic~;~E~ttttt.c rcr lu~ri~~g t!tc reductions and fl ow-through in retail intrastate long dista~lce 

r ,ats:h "<' c,ks :krsgzrst (1, 1909, thc 'Texas PUC voted (in Dockets 185 15 and 185 16) to reduce 

:ii.zi r &!:\ti1 i t z , tL~:S*  c l ~ a r ~ c s  fi5r ;\I1 ILECs by a weighted average of approximately $0.05 per 

ini.ur:~* i l1ii:Xr C ~ Y L ~ Y ] .  '4s S~IOWII on Figure 2, for the first nine months of 1999, the combined 

i " sc ' i ~ ! ' c l , t f ~ l t ? i t c t i ~  i3eil 0r1g111aiillg and tcrrninating switched access rate was 11.59 cents. 

h*!it:it':t~!: re~c:;~I ~ C ~ ~ Y C ~ I C I I I S ,  t ~ y  July of 2000, the beginning of the "post-entry" 2H00 period 

;%!c..~>ia8cfd trr ~ f ~ c :  II1,S study, those rates had dropped to 5.66 cents. Verizon's rates over that 

2~,b225c pcr:rrrf U'CYIE rrtjt-11 12.72 C C T I ~ S  dowtl to 3.25 cents." 

'1 t ",sIit;srszi;t illiC', 1.8'7- 1 1-033, Altei-nmtive Regulato~y F?-anteworks for Locul E-xclzange 
t' a':fbiahl:l. f ! ~ l p ! ~ ~ ~ > ~ ~ ~ t i t t i o ~ l  and Rate Design phase, Decision (D.)94-09-065, 56 CPUC 26 117 
C f 'fi33tp+ I'YL'I!;(: flt?ll, '4.97-03-004, D.93.07-033, 157 PUR 4th 120 (1 998). 

1 1 %  'Tr:x4rs L'ti'i~lic UriIztics C'omtnission. Report 011 Switched Access Cl~nrges, Dccember 29. 
2lriij. t'l5,~ptl;rt: I . ,  " R ~ C C I I ~  Changes in Access Charges." 
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,Il;awtlir~@slararn BcBt's Reseaat Acccss EIPate Reductions 
%t .$rf~apt%.trha 03rigirtstietg ~ i ( r i t  Trrntit~aling Cilargcs; IExrltrdes 'I'r?t~sporr Elentent) 

USF 
IPac ket 

7.66f n 
E - - -  

B $+~B#$r.rr rib: Docket 
$z*?$% 

&C&*pct 

t 

i+%gwr g.  Rel-rftii rctlticlinsrs if1 'i'exas intrastate switched access charges. Source: 'Texas 
@gd&za Lliill f ;~inmi.;lsir.trt, PC~qm-=t on S~ti/ciCIed ~~(Y-L'J'J: C ~ I I I X L ' S ,  Decel~iber 20, 200, 

b .  

t. !r:2pf:r I ,  1qr.i vrtt Ctrn~rgt~s irr Aoecss Ghi~rgcs." 
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ill ;LCCGSS ch31-gc ratc level, and hence retail toll rate 

g t c ~  1-fl,,S1 'Tablc 4, peak period rates in 

fj.,j:,ii.t F!'! .- . : ;.. ctFkii:. *;-... 1r.7 14.4 L.cII(.:~ f3~ti\!cc11 21-!99 ancl 21400. But that same table 

fr;t.frfbn~i;i stur-tcld z ~ t : ~  in 21-19L1 at only 14.5 cents, dropping to 

ch fi~rtl.ler to go thzn California, so it's 

ediiction!; tilere greater. Yet another factor 

rtrlntivc mix of int.raLATA vs. interLATA and 

' ' t ' h~  shc o.f the local calling areas, and the number and 

ork has muc11 larger local calling areas than 

Serscy, which represents a substantial portion 

ite interkR'TA. 'Tcsas has large flat-rate 

ttrllirc ~nclrogol il'a1-1 arcas. Hy contrast, California, 

than ll~crse i n  'Texas, limits flat-rate local 

u 3 in::tesinl impact upon price level and 

r'/L,F did ,riff ~ . ~ ? ~ l ~ r i ~ ~ i ; ) ? -  ~ I ~ L ' ) ?  u sillgle one qf'thenz in tlreir 

; r f r ,  + r i = ~ : :  r T  1 . ~ f ~ f l t 6  tkic r c d i ~ ~ t l ~ o ~  111 ;~CCCSS charges at both the interstate 

bc tllc largest single factor In driv~ng down 

: f r $ c i ~  1% *';at'cc-,s r;harge" exp!anatory variable In the HLS model. The 

t."tr:312ict rcnclers all other model results entirely sp~uious. 

=) 
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<tziadr:j 13tc ntitftcrt's aclrnit to an R' of 1 .4'5b11' in their 

r ! O  n;!r e;.c?~i iii$r:lr!se tho R2 3t all, suggesting that i t  

$I;,+ I:,, $: ,,L.-,ak,;..I.i !=>,; 4.b%t.. .A 5. sz.z,sfi .-. .,**. f i fwj>  6:i the avcragw price of long distance calling in 
. .. 

thnr they seek to ascribe tcu SBC's entry 

ctecrease of slightly more 

ra$+i:-q;'t:jtg :.i~:ci:ii?; ~li i i rge~ th;ll ( S C C \ I ~ T C ~  i r ~  'Texas in that same 

uki:h:h t:tttlz(l a:: nt' ttic scctrrlcl halF of 2000 - 1s 

!"st*t ttl:jt. ill f;i:k?si~:~ry 200 1 - ~m~neliintc(v folla-rvzng the 

decrease (far intrastate calls 
S identify average 

ascribe to "BOC 

the "control" state fbr Texas 
Cnlihrmia between 2H99 

rage decrease of around 

p 
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f x  ha.31. ,,- L 7 . . e . l - - k 5  . t  4,: &, crf i ts  -T~:s:E lorig distatlrc rates by between I 

; ;-.4 ---. . .,, z,,,.. ,,:! :r ...- <~:~.;ii';:~ - - . - a .  Ii;\t$ ~ ' t *  i i ; ~  ;IC:C~SI; ~i4at .g~ d r i v ~ i ~  rate deureascs that had 

. , r.e. , . *% + r x i . , t ~ z i g  7 c-?ti ?heir "stuily" i t?  l99? and 2000, HLS oonven- 

: r ' - w  ;A-- k r i 2 , :  >t k i t  SHl'  h ; ~ l  put t11ro~lgl1 fr~llotving its long illstance 

r*t~rlts ~ r y  t~lcntior~ oF [he increases in Iociil rates that 

service. For example, Southwestern 

ft~;aitrrcci likc Cr~llcr ID from $4.95 to $7.i)0 between 

.I11 F : I C \ ~  to $5.00 each, and SBC increased 

~ n i ~ ~ f F ' i ~ t e d ;  PLJC approval nclt 

c irrterstatc rate on its flagship plan from 9 
Icrs seven months after entering the 

~ v i l l  see 110 change in their don~estic 
11cun.io-based spokeswoma~~ for 

- , .,, t; r-x:jei :!*I* bazci::,t ,r, *%hl\icli Jf ie~t i ' t .  retlulrc zlgprc~vnl by the state's Public 
- , z ; ~  r-z,-.-ih L,. - # a :  e z j  + . t L h  :a? %lie pktn i s  supccicrr to rnany offered by the major long- 

, . , . : ';%i ?ILLY: C q k :  puirits i~iI't)Cl t h ~ ~ ~ l , " '  SIIC said. "We've got great rates any 
.I. = *  -tSf;i - , r V E  A:i i I /  ' A~4tc.d t i '  ~ I P C  Eligh~r rate rcflecfs a need to boost profits, she 
-. : ,  6 ,  + *  ":-c~$ t:ia ?.* \:i.xiki:k *thi&l\tf cigl~il ancmths nctw. We've learned a lot and made 

'-.%PC .r, 1 , ::~.jr:s*.~ &.tt  ic:t!t.$:: \vir;tl: WU'VI: R C L ? ~ ! ~ .  And we've changed our plan 
.?,, - - 1  ./ e,;;: 
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HQC' Lv~ie Distcrnce Entty Does Not Benefit Consunzer-.s 

tytJ~itt . I L ~ C * I L I ~ I C C  S I . L Z ~  3 theory is devoid of' credibility and fails entirely to demonstrate that 

43f3.' arr7r;p iilt+.r tl~c rrl-region long distance market is In the public interest. 



$211184'8 ~ F P T z ~ ~  sv I l i~~~~m~nIL.~nn:xrd/Sidak "Benefits af BOC Enti-y" paper 

" - 
5 EX , ~ i t i : i ! i ~  rtx:~.rl it~lpnr.l~r~?f Yoln-ce of the decreases in long distance prices is the 

I C'C'-rrqtairs.; dcc~,cast.s i n  "access chargesni" the fees  hat long distance 
c.o:np.tnics pny t r  1 local phone companies to connect their long distance networks 
; i l  t! ic p f l r l ? l ~  comprtnics" local subscribers. 

::I For C S ; I I I I ~ ~ ~ .  the rougl11y 3-cent drop in the average price of long distance 
c:rliirrg in 'fcxns that Hausnlan et a1 claim to have taken place betweerr 
E O90 ni-tci 2000 is erltirely attribtttnble to an average decrease of slightly 
rrlcrrlr than 3 cclrts in intrastate and interstate access charges that occurred 
in 'Scxcis in that same time frame. 

rt /l::ccss charges have been dropping steadily since the break-up of the 
I'm irrcr Bell System in 1984. That, along with unprecedcnte.d 
tcchnologicai innovation in telephone switching and long-haul 
rr;\ilsmissiot~ technologies c ~ l d  the growth of an intensely competitive long 
liistsncc ~narkct, has pushed down the recrl (infl ation-adjusted) price of 
Icsng :tistance service by nzore than 80% since 1984 witI70zl[ BIIC' e17tqt 

t t l i (7  I I I P  I C I I I , ~ ~  dixt~117ce hzl.sine.~s. By contrast, the inflation-adjusted prices 
e l f  !f?nf7opd1: local pho~le service have remained Iargely unchanged over 
i l lat sarnc pcsiod. 

- It~t:rt.~iihly, despite the centrcll role that access charge reductions have 
p1rr-j ed in bringing down the price of long distance service, tlx Einusrnstrr er  
irl " 's~i~dy' '  onlits entirely this critically important csplniiatury variable 
f i r t r r ~  i is cconomic analysis. 

I f r i ~ l s t~ tan ' s  selection of so-called "control states" (Pennsylvania for New York: 
C'tif i l'C1rn.11;~ tbr -L'cs;~s) and. his choice of the 1999-2000 time frame are entirely 
iit'l"ri i~il~"j 'Li\ i~cI I;C! f-scr~ing. 

c? lflrrittg the 1999-2000 time frame, there were.fol-p-fi\+c .sf~ites in which ihc 
RCII  Operating Company (BOC) was still pro~~i t~i ted  from cntering t i v  
I O I Y ~  distance business. Hausman offers no particular basis for his 
scicctioil of Pennsylvania and California as "control states" to be used as n 
bilsis for conlparison with the "Section 271 states" of New York anif 
'I'esas. 

s For ~xan~pIe ,  there were large long distance rate reductiorls - due 
priiaarily to lower access charges - in **LIST STATES** during tlial 
s3111t' time frame. 

o 01; January 1 ,  200 1 - i/?zmediafely follolr~ing the end of the FI~uc.vntuf1 e; if/ 
"sizic(~1perioti" - SBC increased its Texas long distance rates by bet\$-ezn 
1 2nd 3 cents a minute - erasing nearly half of the access chargc driven 
sate decreases that had occurred in the previous year. By li~lliiing his 
'"study" to 1999 and 2000, I-Iausman conveniently lemcs ozlt that largc ratc 
i~lcretisc that SBC had put through following its long distance entry. 

o Ttlc EIaus~nan study also conveniently omits any mention of tllc i~lcreascs 
in Ioccrl rates that occurred in Texas since SBC started seeling long 
distance service. For example, Southwestenz Bell irlcrenscd monthly rates 



f(lr popular features like Caller ID Name & I'4un-tber from SG.50 frt S4.5f1 
between Jan. I ,  2000 and Jan 1,2002. During that same period, Si3P'"s 
'T'esas rates for Call Forwarding and Three-way Calf ing wcrlt firm 52. i 0 

each to $5.00 each. and SBC increased its Inca1 director). assisrrincc: race 
horn $0.30 to $1  -35. 

e 'L'hcrc is nrr way to verify the accuracy of the results (ha1 IIaits~n;itt cf :ri r~~ptirb. .. 
o No source is identified for the "billing data that the authors cfaji~i it1 f*;t::r 

studied in reaching their conclusion. 
a The source data itself has not been provided. 
~r ln~pot-tant statistical test results, such as the "caefficjent sf^tlercmainftrir~rr'" 

that indicatcs the overall explanatory power of ~ h c  I-lausman ;tn;sfysi.;;, hi$:; 
zi~>t been provided. In another Hausn~an study of I ~ n g  dist:nnc~: ~ r i c i r r ~  !!a;:il 

\lb as published in January, the value f-br this statistic is ~ivcrt as i -4% 
k~hich means that fully 98.6 percetzt of the variation irr the ds.g>cttifcr\r* 
variable in that model is unespluined. Since no cclrrrcs~~onifi~rg vaiiic +LI .*~ ,~ - .  

provided in the present study at all, one can reasorrahly s t . s s l ; /~c~  (hilt 1: t a  

even lower than 1.4%! 
o The authors inexplicably "e!iminated households wit11 rnerr: than u)t~c 

telephone line and housel~oids that switched servicc prcsuir1c.n; iftirizty I ~ L *  
billing cycle" but provide no justification or rationde for br,~Iif~i"mteiy 
selecting-out such customers. Customers ivhct sxvitc!~ carriers or zsIrqt !I;;% c 
two phone lines rnrty be above-average uscrs who ;ire akrt rrsitrc ;!tr:nrl;: tk:' 

the various pricing options, and are the most likcly 10 Itavc bcrrt tkw ;a 
discount plan to begin with. 

* 'l'herz is no valid scientific basis for Hausman's attempt l(% ;lsctpihe. tilt.: Irltitrr i i l r t ~  

distance rates that existed in 2000 vs. 1999 to BOC long tlistnricc ciltrby, 
o The study ignored the real cuirse of the lorc.er rcife.~ - !owr  ;ic~cr~h 

charges. 
o The authors' choice of time frame and "eontrsl" stiltcs tvils nrkt 

representative and produced highIy selective nnr! ciistortcit. resirit:;. 
o The exclusion of certain more price-sensitive custon:urs fronr ii~c sati1ji31e 

TtEgy;$$c had no basis, and introduced a bias in tile data that tcl~cicd 1t.i cxab, 
the apparent differences between 1999 and 2001). 

o The authors misrepresent the change in loccll rates bc't\vt't'u l t F ? i )  . U I ~  2B:ri: 
by conveniently omitting certain rates that were incieascd by tlrc %3C btqs 
during that same period. 



..----*...------- -.-- -- 
,3w;tn Marsh 1 i2 f i  20" Street N!q 
Dtre<;t#r, Federal Government Affairs Suita "I00 

'JVa~h~figtrjil DL: ZM3E 
2021457-3 120 
FAX 2023263-27 T 5 

May 1.2001 

k t ~ %  Alagalic Ro~nan Salas 
Sc"crt:tzary 
ii'cdct.:rt Cnrs~mtlnicatiol?~ Comntission 
ttot~n: Eumbcr TtVt3-204 
445 12"' Strucr. S.W. 
lYi~sl~ingtczn, DC. 20554 

1 :  In the Matter of the Merger of Qwest Communicaiic?ns I1l~ernati/l:rai:, Irtc, 
and U S West Inc., Docket CC-99-277 

~ICEII' jrh.1~. Salas: 

On behalf of AT&T Corp., the attached letter addressed to Dorc\thy ,4t~.~r1uii rr133 f3;rtir i 
SoIarnun was hand-delivered to all addressees today. Please direct any ctucstions 1t.t ~l:r 
t~rtdcrsigned. 

RespectfuIi~ submitted, 

Joan Marsf1 



Room 1 1 36L2 
'PrlUe 255 North tdaple A+-, 

Basking Ridge. NJ C7429-1 &fi2 
Phone iSO8 227-27?7 
Fax 908 22:4G9Ei 
EPJ~ZI!  f:reriman@at: CG~T* 

May 1,2001 

I lw-id $c~fonian 
C%iefV Eztfi~rccn~e~it Burea~t 
l;tzrIer~r?l Conin~uelications Cornmission 
445 12'" Street. S.W. 
I;t':~shlngtort. u@, 20554 

Re: In the Matter of the Merger of Qwest Conin~nnications Tntcrnationril. 
Inc. and CI S West Inc.. CC Docket No. 99-272 

I)c;ir Ms. Art\vnod and Mr. Solomon: 

i l ' f& 'F  C'uq~.  (",&T&T) has se~.ie~ved the April 16, 2001 lieport ot' 

It~tlupendcnt Prlbiic ~ Iccoun ta~ t s  ("Auditor's Report*') prepared by tirthur iXr~dersrrn 

I I ,I+irnrd the April 1 h. 5001 certification by Q\~es t  ("Qwest Crrtificaticn") suhn~it~c.c(l 

purstrard to the C'nrnmission's orders conditioiially approving the Qwesl-US Mi\iS'P 

rncrgctr.' Although the Auditor's Report asserts that Qwest has fully complicd tviih 

:+qenrorandum Op. and Order. Q~ves t  C O ~ ~ I ~ ~ ~ L O ~ ~ C C ~ ~ ~ O ~ ~ S  I I ~ ~ L ' ~ I I N ~ ~ o ~ ~ u ~  IIIC'.  ii!l~i I ' S 
ir exr, IUC. ..ij?j?Iic~ltio~~.~-fo~. Trui7.sfer ofCo17trol qf JP0171eslic ulld I1117t~rn~ti~i7iil 
Sc~~rirtns 214 ar?d 310 ,iIz~rhori~rttion.r rrtld Applicatior7 io ?i L / I I , ~ ~ ~ Y  C'otlfroi o f c i  

(footnote corlti~lucd on Sollowing ~ ; I % C )  



ill< di;.csti turc rcquircments specified in those Con~rnission orders. the rejff.lrf ai.l;f*ti!> 

cotlfimts that (J;it'st 113s been "providing" ir;-rcgiun. inter-l-;I f-c't senices :n z~iiz:r-llrt 

of scclior: 271 u f  the C o i n m u ~ i c a i o n  Act. 47 t7.S.f-. 5 'Ti  I n  arf,Biiat*i~ ?it: 

,$~:ditc>!-*s I?.cpnr: is i;:complete because certain ccrrltractr i i ~ c l t ~ r l ~ n g  f T j i \ ~ s ~ ' i -  ~ L + ~ Z I I I Z . ~ ? L ~  

iyrecntents \I-ith other carriers under which Qil'cst proi ides r l n t ~ ~ i n u n i l ~  f4~r;g d*>:;i:l~; 

scn-ices to kderal agencies - have not beer1 madc availatsic to ii.i;r i~tld~!ctt.;. 1;: zIvt~*---: 

" i i  circun~stancc\ and tts clescribeci more f i i l l~ belo\\. i t 1 ~  C7iirsin~;s2.it~:? -!t~*::i~t~; . :EL  

i ~ r ~ m p t l y  to impose appropriate sanctions on Qwest for cc-~nilrtct tkni dc;rrl1l~r:~nr;:ist; 

kiolates the merger obligations: and sllorild recluirc ilxir c)is.i.st rjirch i;., n:~Jr:i~n!* 

~vit1tdra;v the purl~orted conclusioiis crf complitti~ct: recitcd in ttlcir ccr.;ilicctfirars ,~!u;r' 

report, rcspectivel\~. and conciuct a more ccmpletc audit 
- 7 .  / 1 7 ~  ,4~/clito1* :Y i?eporl L.\~cihii.s/?e.s ~ ' / X [ I  QI!I*,SI i{c:.i i ' ~ i d t ~ ~ r d  , % ~ ~ ~ ~ t ~ ~ ~  

Scction 27 1 prohibits @vest fro111 "pro\.idiilg" ill-I-i:gion. inrcrl .;t'f':l w r t  ri:e:. t3li:ir $r ia  

if c>pcns its local mar lie:^ to con~petition. Q1kes.t has not rccci\.~r"\! :rtitl~rvity i r l  rrr=:ii,: 

in-rr:gioi-~ long distance services in any state. 

As the Cornmission has held. the tcrm "prnvitlir~g" Iti scctio;~ 2% t a s i  r i c ~ i  

limited to the physical tra11spol-t of electrons across I,:3"Ftl bibxrnJ;~rEtxs f i c ~ g  $ L  <: , 

.4  T&- 7. C ' O ~ I I .  1, .4n~er-ite~*h C ' O I ~ I  13 FCC' R c ~ .  2 1438" 34 { \ 0418 1 {*'~I\iJ~*,\~ yi+~tt~:tt j ,g 

Or-~kr-") ("Congress ~~nderstood the prohibition [ i l l  Scutior~ 27 1 1 ' ((7 be hi t3iiaii:r t i i  

scope than mere transmission"). Rather. a BOC '-1-iroviclcs" ir1';cr.i ..-\'2'.'1 xer*cicc ;s!:r;?t 

it effective1 holds itself out to the public as a provider of long itflstatzcc scrsicu !if 

7: 45, 50. Thus. the Cum~l~ission has held that a ROC may nnjl -'i?r;and" tii-r::;tr~?tt 

(foot~lote continued froin previous page) 

,Ctihn/ui-iric C 'uhie L~itxling Lic:en.se. 1 5 FCC: Red. 5376. 37. 711, 7 i r ' ~ j , k z i ; t r  : $. 

2001)) (":\ffl~.i'li 10 , & J L ' T ~ c I .  01-~fc'r"): h~\ 'Ic~~ios;lndt~r~~ Op. und k I r ikl .  I_i';r .=it 
C'or?7~?irrt1icatin1ix I17iei.i7a!iolz~l I I ? ~ .  N I I L ~  U S JT';?S~, itlc . ~ ~ ~ ~ { l i t ~ ' ~ i f i r ~ t . i , l  j'f*:. j > t i ~ : , i : i  ;. 
of Coivt-oi of Dor~~e.s~ic czt~d ~i~fcr*17~~tiot?d S'e~~fjotr,~ 2 1 J m~i' - ; I f )  -4 u & r ~ : ~ : : ; ~  L=: 

crr?d .-lp,n11~~11017 Io f i - i l i 7 ~ ? % 1 .  ~ ' 0 1 1 0 - 0 /  qf (1  L ? l ~ h f ~ ~ ~ ~ ' i ~ i c  C'tlhfcp f.cif~t/ff~~! 1 LL i?!t~, . ! :" 
FCC Rcd ! 1 909. B: 42 (Jirne 26. 2OOC11 ("./z4nc* 24 ,lkct;yctr. Ot,i/cirt-'" i 

See Auditor-c Report at 2. 



lol>g disraucc Ser-1 ices as ~ t s  0iv13 prior to ol7taining full st'clion 271 ~?iibh<lri/:i~t*?it, 

c\cn t t '  allclrhcr entit!' undertakes the actual transport of the irtter!.:\? .(t [r;lf:17~. Iri 

Q"' 74.45. 50. 

Llcrc. , \~ ld i l c r '~  I < c ~ ~ ) r t  and (Jiiest-s C'unification eacl-i ~Oi'ifjt . i% illL,r 051vds! 

hw \.i~,iated tllcse ~itandni-ds. The ,4uilitor.s Report finds thin in-rcgirbn pns:itc ~Z:X 

. . 
scrl.isr:s 2h6 ci1sto1ncr.s were "billed and ~ I - L I ~ ~ L ' L ~  as CJxvcst w - ~ i ( ; t ' ? l .  . - l ~ i s ! i i ~ : ~ ~ : ~  

Rt.prrrt, rut. I .  at I (emphasis added). The auditors nore !h;!l rhr rcl;crtue% ;iv.+-nc~;trcrl 

~ i i t i r  tl~cse ut~lti\\.f~l transactions fronl July 3000 throt~gh Apfnrch Z t i l l i  i~cr r .  i i t r-..;tc;..:. 

clf.$2.L! niill~on. It1 

-1-11c (J~vcst Certification co~~cedcs  that these sen ices \\t*rc hil1t.d itrril Im~'i~Sctf 

,is ()v,est sen  ices. Qizest's primary defense is that it ditf i ~ c t t  1tciasi1y ir;irrij.;i~rt ; i r n  i r f  

tl~is ~ti*i\*atu line traffic. Q~vest C'ertiiication 9 I I .  i3ut. as nr12t.261 ; c h r \ : : .  i l ? ~ :  

C'clnt~nissicln has rejected that defense: a BOC "provirles"' long i!istitnl:t.* -;a;:!iiac% 

whcn, as (.)west did, it brands transport sen.ices provided by i.i tllircI jttirry a 5  tip; t ~ t  $ 1 ,  

No (1tl1c1- cons~ruc~ion of Section 371 is posiblc. beca~isr tlrc si;iitlIt>p> rY~diih?tit~~i 

docs not distinguish bctiveen hcilities-based and resold intc.rl..!'i I :\ :.lcr\rztll; i d s x  t k j :  

rcasorl, the Qwest di\festituse plan expressly required tint. i+sith rcsllsci l i t  prix;4?r; i i t l t '  

and data services. "Qwest will perform [only] a vesy linlilcrl stti ci' srrgyisra h w n P r w x  

(with the retail service crl\t:c~ls hr-unrfed as I'ouch Arncricu) lijr ;I liriaired grstl;~p ti)! it?- 

scgio~i customers." .///17e 26 ible~~~..r.ge~- Orck~r 7 14 (enlpililsis ~ t t i~ i c~ i l .  bYt~tt i f i \ i >  iij * 2, 

11.3 1 (discussing limited dual branding during ihe trat~sitirhn p ~ r k ~ d ) .  

Qwcst suggests in the alter-native that thc Ccr~nlnissic~~~ c;iu crvifrjwiti.A tl:c,':ii,' 

violations of section 271 because the amounts are cfc ~inilrin?rs. {Jm-cst tA~:i%i~ic;i i:~~z: * 

10. 'fhcse is. of course, no multi-million dollar, several hunil~;cl cilsit~rncr. /3:::::ti::, 

a .  csception to scclion 271. Furthermore. thc rxnticotnpcriri\-c ct'f~i:is (IS sijc <a~tfic,'tc:~i 

nlisbranding go \yell hcyond the specific number o f  ctistrtrz-icrs t i r  :ii:i!:rr.; ~ t t x  :t?'n;;iu 

\riolation is established. because such ~nisbranding affects thc T ) C T C I ' C ' ~ ~ ~ ~ T ~ I >  illr (J~F,L-~, I ' - .  

most significant custo~~iers.  As Qivest itself rcpcatedly ci1tpft;lsi7r'd !llr~~tigilmri fir2 



Inu1.gc.r procccriing. "hrnndiiig issue'- in this case at all times ii~\'of\cd : ~ ~ ~ i ~ > i , ; ~ ~ i i * i  

titi5 hinnti but irnporiant scg~nent of'largc business customers.' 

I iccc~gt~i~ing as much, Qwest also suggests that its t.i~~~,,latior.i tvns i m d ~ c r i ; c ~ ~ i ,  

;u~d  that tlic "error" occurred because all of these private line cuslomcrs i'i2:urrc:tf t t t t r ,  

t:c.tntracts 31 the iinic tile order e~itry system went off line herwcct~ ftrrr t :  2 f . 1  ,:z9i 

.! tmc 30. 2000. Qwest Ce~-tification 7 7. ?'hat excuse is inclcsn~kt iluLtcbr ::ci't:trrl 2' 1 . 
2 "  . 

-rryS ~ t j ~ ~ ~ l $ t l i b 2 l i -  ivt-hich prol~ibits a11 unautliorized interLAl'.4 senrice, and under thc iiir.,, 

~vl~ioli dtti~and strict c o n ~ ~ l i a i c c . '  

112 SL!II~, tlic QWCS~ Ccrtific~tio~i is flawed iiisofi~r n> Qt ius~ ilict)j.~ecti\% rt . i i~~.~ 

t ticsr:in that i t  "has ope]-ateci its business in accordallcc wilii the F i n d  S)i~~:".vfi!:tr~: !'l,ttt 

atlrl thc 17CC's Orders in Docket No. 09-27?" (Q~vcst Cenificniion ;I{ 1, f,21,' l ~ t r ~ ~ * ~ a l ~  

thc Auditol-'~ Report s h o ~ \ ~ s  on its face that Qwcst's cor.lduct. has p1i:itrly t;lrjF,rt~rt ft~,'r--e 

Ordcrs anc-1 Section 271 ." 

TI/ L' :l zlrlifoi-.r IYmlc F~rilecl TO I171:estigc~lc> I l'l~ellziv- &_)I~.L*.~I 17 E~"q. . t t t~~rt : :  3 ;  6 1:- 

ini!?ct.l~~i.r,r ihlc 7 i ~ ~ i i ~ i i 1 , q  , - ~ R I - L ' C I ? ~ ~ I ~ I  Il'i[ll Toilch '-1 ilz~rii-n -4 ~rd 1.i f'r~j~'fe/itig Iv-, Rt 1:r: h r t  

1 St~e e g.. Qv,estTs Reply to A?'&T's Commerits on thc I l i  \rcs!ittr~c C' t t t r lp i -  ~ t ~ t ~ i ' i -  

Rcpcxt, at 6-8 (identifying the branding issues as appl3.ing tn "It-rjnl> ,i Lriaxscii 
*c iarlsf ti3 category of limited customers~') and Qwest's Point By Ibint f<c,p 

AIT&'T's Comments on the Qwest Divestiture Compfitlncc Rcptstq. ;rpperzifeif 
thereto at 5-6 and 8. ' It is also riot clcar that this excuse is consistciit wit11 thc cxpfk:ll;lrinn i ) ~ c d  
apparcr~tly provided to the auditors. Scc Auditor's Repor! Att , f , cat I t :tcs:s~r.ilti~~ 
to the Auditor's Report. "Qwest is reviewing tllc detail cr!":hc,.t;i. 26r.1 crz:,itrrlwt 

accounts to identify potential exempt services which ?~iiry be in~i tr i I r~t  in ti\{* 

'tbove estimates"). 
Q~vcst's certification, ~vhich qualifies this state men^ \vittt " ir ,  ,:I! i~t;i~t't'i,tl 

scspects" is in  fact 11011-compliant with the Coinmission"s a!rclcrs f rc.4-, PitrL$girti3lI 
46 ol'the June 26 Merger Order and paragraph 70 of tllc 1l;lrc.h it! kI;:t.!;ca f T ~ < i < , i ;  

. e -  not anlj. because there is no provision in those onfcrs t i~ r  ti "f11,itcr~ci8zi!- 
qualification. but also because Qwest failed to certify that '"ii:nk ii icrl\tlrlt:c-* 

comply ~vitli section 271 ." In fact. its acti~litics arc clearly t tot  in ctrtrrpfi;trlr"r- 

with Section 27 1 .  



tiot11 bidding on a cor?rrtlct to pro\ ide tcir3cnr1imunicati~~1i:i sc;-gcns~::i tc: rs~iriirp!:* ;~,-:i-t,ii 

cnrrtracts nith varioe~r federal agencies, incltldirrg cIkc;ilsi~~t, 11: t"iw';~:~~lh;t$:~tt i.c!*:fi 

. - *  

Tr?uch r'in~ericii." Although these contracts raisc obt.icas and h;gnif r.c,r~;'; C-C~  ?;it '*fi 2" T 

concerns. rhcre IS 11r7 i11~17tion of then1 in the Xtr~iiti:r's !IE~;74~isn, 

'1-itt. Cctmnissron's orders place strict liirntc CIM thu :rkrir~t. a t t  f)t.ir.f 2 % -  r " r ~ c i ; c 5  

i ~ l t i i  ion: cllsrancc. providers to o fk r  a huild5ed ya;L;tgc at! S C : ~ ~ L L , L ~ - . .  :I 

~?r?x-isionitig of long distance sen.ices. "Qrlii:.;:'s rcpr;Csc:l%:~ikcsn :ia;sl t ikks : . , 3  trrzf Bk: :?-i 

suck coordination far delixery csi prodtlcts or sen-ices jx \ ik lr  7 c t l t ~ , ! ~  3 

the f'aciors central to our iSnding tfrat the diivttsrir~ire ;:t$r'c;e'$i~i=r.tf 4 4 i l ~ ~ s  r r i h r  -E~G.BP; 

%cction 771 .'- ILI T 32 & 11.90. SimiIarIy. in rejectlrtg d,)itc:-t ; ~ $ i i b  % 5 %'i 3 L 
1, .-i " 

xirgumezlt that their pul-ported teaming arrarlgcmcrtr cij114pligd %jir,qtf~ Q:SL~:Z~~I .I. 1 

bccause il constituted "mere marketing.-' tlsc Conlmissitvx rrtildc cl::,rt rh,-;; tltv A?. I;"-; ..f 

punnissiblc Joint mal-keting bet\?ecn a 130C anti a I i )~ tg  di?rr~rzc;;. PtaXY r&.r r-,t rrt-:.i:, : :+ rb  

cusrorriers was limited to lnstanccs \vlie~-c thc !3(1)-C: "il~akcs t r i ~  reprd,tc!;i+:e~~.+n  if^,^^ :,I:;! 
nc in-region !ong distance se r~ ice ]  is associated \%iil? it5 f;;urzr: sir S C ~ ~ ~ L L - ~ L  t k : t c - ' t b  

'fi.titning Order. Q;i 50 (emphasis added). -1 he C'or11mi.ss1~3:1 lrlcS$t t ~ + l t ~ > t c  ff? ~f ' 

"1~erfc~rm[s] various customer care f'unc~ions in cnt;?ncuricbn y i . ~ t k T r  ii:2 ir:;-;rq:;iatai lrra,e 

distances sen.ices," the ROC is "pro\.iding" Alng disr;;.tiar+e *$1;?n 1iici5 $ 9 ~  E G I : I ? , : \ ~  I? i . : 

sectiorm 27 1 . Ici 

(f'ootliote continued froiir pre1:ious p a p )  

0 Indeed the Auditor's Report. u.hicIi ci~ntains a silniI;~r ;rsscittt=cn  ti^! ;b:17irk~~i:;ar;r,; 

niust also be rejected in light of thc showing, j1-i rltc ~ i t r?  w r w  ltt"rf~'i:-t, titi$*,; I>*L;-:~~; 

is riot in compliance. 



cmier ' s  provision of in-i-i.giufi L ~ ~ ~ ~ l l f 3 c C  4et~7;tC';:.i; ti? ;!lt 

an ongoing proceedlr;g b:k?ri. tile 

prevents Qiv.l\lrst frilnl offcrir;g "L~~%~~;FLZEI~~; \E :&  lalt~l~ie";;.~.i.ttc 

< " to federal offices. QtveSl Pfc3tesa ;it 1 , QivU:-;f r'bp;+rai'.": ec,3%.x= 2 i+";~i LZ :+*- ' 8  6:: :& -. < .q.-.'l::$ ~cqiz.:'~ ., ;$-.- &.%!: .. :,+ . ;. +, ,L. .I: .. ,;:-::-t$l+,j,d I ._ _ . - i i s  . <:c.. , ,,c 

with another carrier (sucir as Inirm~ediaa M . ~ Z ~ S  ~*t.tp:iiiG 

14-state region and t!i:t~ I)tct.st ik;ici 

L .  

other federal age~icics. !c/ iir 0. :tccsrt.;i:za;; at! i)\vg.~:., 

satisfy section 27 1 hccausc "i)rr,-ci"st amj ja5 ig;ti:;r11'.9 ,- ~~,,i:;?:;c. * 

- 4 lorlg distznce srrx ~ c e ~  . i-lcti ;i ~ 0 g 3 5 i 7 3 3 3 ~ * ~ i  p,3~:!;&;~ *\: .F%,. * s t  &-x.! r e u L z ;  
-. 

scnices.  and bccause (,t\\c51 j7:)C:i ~lif;g,*lery:&i ~ c n  tlir at7:'.t<nv~:;i;x3 ::i-<t 

with c?noti?rr ~ r o ~ ' i d c r .  id al 1 1 - $ 2  
, . 

f-lowever. {jlc tjt.(aijs ctt' (,!;t.~~$'s i;;;g~tjfi: i f q ~ ~ 8 ~ ~ ~ + ; ; y ~ t ; f ; ; ~ - i ,  :.. ~ k , f f ~ : i  

picture. According to a ct>fitr;;icl e]lat [~'jwc-$;,g iTfkP"Y..i$Cd rtgj; gb ;qi;{ 3 ,Titi .*-tsri;i  .. . ,L -. *. ,. % <". .s7,r ..$-<?;: :, ?- ,,". ;g.i+. , r :>, :& -. ;.; ,. ,. c : 
, * its teamirlg agreelllents \i-jtj? t>tltr;tr c;urir;.gi;: ' e $ , ~ ~ ~ ~ c ~ ; ~  ;,z; ;$g j<glfi.i.$g -, . i:iz j j.t5,,j~+;$ r - . .  . , . S T ~ T .  ,q;t-:+~ 

Customer. for ordering. billing. - Scrvtcc ?;'11;g;.ri~y, SC:".,LC.~ 
. . . . .. 

repol~ing for the Service. Qtvesr t+o[e:;:.it., ~ ~ < . ~ ~ r i i ; ~ i r  "3 4 3  t,4::c%.,;.:i; $*%%$.;: f&.f; f;?- i!<j:>;s:3i: 

Section 37 1 . QIS'est'~ iipi)ap<~i. pac-ice' of tfjrtrtl;g ;f&a yV;ecb ;;~nizs::~~e;c:G a h $ ; ~ ~ + ; ; ~ ~ , ~ : . ~ ; ~ , i i ~  

a single point of contact for 311 ~i~crr  fc l t+c~~":r ,~!~t~: i~i~; i i ir~t~ , :ic::4%1 it:-?,,.? :f;.t:~ L:.-,:-:: . : - r  

their various otlictss using n11:ltlptl.~" c::~rr~t"rr 

Given tile uncer~aitity cis t o  the tf-'r:'i'li ti!' ~!rc.:.sr 

inferer~ce of broader Qs~est  it?v~.:,l\'cmsn! iii 

(footnote contitlucd from prc\ iottr; 1r;tge t 

7 Protest of Q\vest Ccrr~ri~lunicri!.inns t~~:ir"zn;~r,ja~~:i~l; it'ia.: 



nt the \ er? leasl. incumbent on C)\irsr to justib. and rhe a~idit~lt-i; it? icnf) % I I Z ~ : I  ~dic::.:.:: 

iean~ing arrangements comporr xvith Section 271. 

-1-11e Con~missiori has sct forth in t l~c  (>\vest mcrgt'r ~)ri";crs i f l ~  ,ywi'r:,i ~tifi,":~ i;r%f 

r;trc:h arrange~nents. I,vcn befix-e Q\f.t.st selccted 7 r r ~ ~ ~ ! i  .'$ITIL"TIC;~ ;I<- ihc: r:$~iii;t~i'l 7 i 3  

its in-reginu assets in order that its merger \*,iiI~ ! 5 ti-I-:S'f ;rcruIaI r-i~i-rl;,4tr s s : i l ~  

Section 271. the Commission wanled Q\vest that the prc~x.lsitu~ t t C  a~i!rkrng Ftc>ls;!;i 
* .  

blllinf ancf collection ser~~ices  to Touc!l America fi.tx., the' ciltil! t k f t  !il!l~i~r:~'C'j:, 

* - 
pt~rchxed V~vest's in-region long distance service) ir1creast:J rhe liE,~1ii~~i~.1J t . 2 :  ,t 

sccrj011 27 1 violation. ,i/circk 10 Xfer,qcr 0 1 - L I C I -  1 ?. I i~~lc~t i ,  I ~ C '  . l ~ ~ t f t  21; tfrj-' ;fiF:s 

O t ~ i ~ r  ? O L ~ I I ~  ~113i Q1xcs1.s plan to sell its in-region 1011s Clislancc fji~fllt~cs L E I  t i d i z r , f x  

:^lmurica satisfied szction 271 only after f)west rcpresclltcti trt the i-'c'ctrrlr~lf>r~ir~~t t i i ; ~ ~  Y I  

\iotrlci rlol provide any customer care for Touch Amcrictt's long tfid;lrr;cic' GP!%irNRCf- 

other than those services aliowed for n \.en. limited ~ransi~iiznzl pcricrri. iGi " ' 2  

Qwest-s assertion that Section 771 is only in~pIicatcd ti.licn ;I U l ) i e  :trrd it:= acatrrrrs!: 
a- 

partner offer "a combined package of local artd lorig i i i ~ ~ a ~ ~ c c *  :cm, ~$W-SI i L t t  ttv-,t 

at I I ,  llies in the face of the Commission's l~c)fdit~g in ;'ia~rgr'aftl~ 5(1 $ 4  thc &kttri.r3.if 

' l i ! tat~it~g Or~ier. that associatiilg the SC3C"s brand ivilh tllc tn-rt:git~ir 'Ittltg rirlrih:rck+ 

scrvice is what maices the teaming arrangement impcrmissihlc, i.tttt its l~rrrtd%in.ig urt5 

thc local service. 

Thus. Qwest cannot be deemed to hi. in con;pliancc it'iii~ tile Ci~n~uri*?tsrr:tlix:= 

lncrger orders or Section 271 until the teaming coniracts xi fh  other c3:ricrh ~ t k  X - ~ ~ L ~ ~ P  

Io~ig distance service to federal agencies with offices irr irs in-rcgictn iil;ii~~~~. ;tcrxf i k ; ~ .  

federal contracts themselves have been made available for rc't'i~fi 10 t I i " r i : : t ~ i ~ ! i i i r t ~  IL'- 

determine whether Qwest in engaging in teaming agreenlcnh ;\?at ~tcr1;t ta:  wefilri; 2'; 

and, i f  violations are established, appropriate re~i-~cdial action Is tahci:." 

(footnote co:ltinued from previous page) 

Motion for Sun~mary Judgment at 7 (et-r~phrrsis in the clriginiill ~"Q)~Ic<E I ) i -~ l~t* t i '* i  

"T&T cannot comment at this time o n  the volu~nc diseorint ~ssuc, hcctxttsa. 

insuf'licient infor~llation has been pro\.ided. Despite tile f'ac~ t i ra t  us~cn>iiirr 



* T *  

111 st.:i7;;n-iar). in Irgl~r of the deficiencies in thc audit rzport anct i:ir~drncu 0 3 '  

Scctlon 771 \.io!nt~ons. AT&?' reco~n;nends that the Cnrniiii..;sion: f I )  n?;:j~(i;it:' :: 

iictnilccf analysis of tlic 266 accounts to determine \$hen rhc) ii,crc ncqtiiwrl. u hci;hcr 

t ~ i t J  ixhen) the rslrenue associated lvith those accounts has bccn hal~~lcci ili c; f t r  

'rt~arcl~ An-lcrica. and lvlic'Yf~er custonlers have been nolificd of ~ i l c  viulsttittn: i Z j  I,&\ > 
I! fine aplinst Qwest at least equal tn the amount of rcvcnuc i t  rslcciktii frtiil~ 

prc>hit~iiccl activities: arid (3)  mandate a detailed audit repctrt of alt Qncsi t~stujrmg 

nrrangcments to ensure that they comply with prior Co~nrnissio~r Orders. 

-1'Ilanli you fl3r your attention to this matter. Pleasc direct ; ~ n y  ~iilesti~~rts t i )  ti:: 

uliciersignecl. 

cc:  Carol Mattey 
Anthony Dale 

( fclotnote continued from prel-ious page) 

t ias granted to Qlvest for the filing of the auditor's report due 1r.t this .i.r.r,s is%rrr, 
tlic auditor reported that: "all contracts re~uested for our r.c~:icw ;ire reitrt )-IT 

ci\.ailt~ble and consequent:>-. ~ i r  ~t.e?.c I ~ I ~ N ~ / L J  I c )  L ' I J I I I ~ ~ C ~ ~  t ~ i r  j ~ ~ < ~ ~ ' t ) r / ~ i ~ ' t ~ i  l t  il'h 
?.tJ.sp~cf ill !iii.~ 1'e~jz~i~-cir7~iilt." Auditor-s Report at 2 (emp11al;is adrfcdf. Itfnrctr i. 
200! Letter from Carol E. hfattey. Deputy Chief. Co~nrnor~ C2arricr l3ti;t:;iu, 
hiIr. Peter Rohr'bacti. counsel for Qwest- at 1-2. TIie Qn e ~ i  C._'cni licr~r itrn gspiiricl.c 

that the iss~it: of compliance with the i8olurne discount oltligaliitr:~ rrtlora*i4 Err r"rtt1) 

tivo conltracts. and to sen ice  bureau tapes for 47 cmston~crs :trtci [hat thq. " ' f~rl iy . . 
cxpect that the) n.ill not show prohibited cross-discuunting, )ti. i 2 ,  
Ob\iously. a contrary finding would establish clear virtlarions a f r f tc  , I t r ~ i +  24 
.\lr.i;qei. Oriker. in ivhich the Coln~nissiorz I~eld that such omss-diseorirritl~g 
"appears tantamount to joint ntrn.kc?fi?zg of in-rcgion iutcrL.-t'f*,'\. scr~l'iee ;tnrl t i i t t -  

cif-region service" and "foster[s] tlie impression rhaz (;)ili CSI c:tll arfcr :i -*;~tcL;jp.:'"' 
of in-region and out-of-region interLAT.4 servicc." Ici 143. 



Radhika Kannarkar 



Fad~rai Ctxmavslic~~oas C e s i o -  
Wafih@un, D.C. 20554 

As t&e Camm h&siu  ~ u ~ d  e ~ ~ l d t l y  f &E 2995 UTA O*P$ 
imam, &Q#+A~* w 

ads autlmrd,~ w m  U T A  W d a i e s  to ?ha Fdra! P s M m d ~ n s  fi-_.,,ul~ab wDllhM 
'IbQumMw*WW 

da DO gFsraB eha WC. Rwo =pandl within =st bastnesg dayyr: 



Exhibit I- 

OAH Docket No. 12-2500-14252-2 
MPUC Docket No. P-4211C-01-392' 

STATE OF MINNESOTA 
OFFICE OF ADMfNlSTRATIVE HEARINGS 

FOR THE MINNESOTA PUBLIC 1JTILtTIES COMMISSION 

I ~ I  the Mai-ter af the Complaint of AT&T FiNDlhtGS 86 FACT, 
Camm~inrcattt>ns of the Midwest, Inc. CONCLUS16NS OF LAW, 
flgarnst Qwest Corporation AND RECOMMENRATfC3M 

ba r i ngs  in this matter were conducted on July 9-1 1 and July 26-27, 2006, by 
Adr~'iimtstraBive Law Judge Steve M. Mihalchick in the Small Hearing Roam of the 
k4rnrt~scat.a Public Utilities Commission, 200 Metro Square Building, 122 East 7th Place, 
St Paul, Minnesota. The record was closed October 3 :  2001, upon receipt of' 
supgtarr?antal affidavits from Qwest and AT&T. 

Mary E3, Tribtay, AT&T, 1875 Lawrence Street, 15th Floor, Denver, Caiorado 
2nd 1N. Patrick Judge, Briggs & Morgan, P.A., 332 Minnesota Street, Suite W- 

2200, St. Paul, Minnesota 5510% appeared on behalf of AT&T Communications of the 
Midbvest, !nc. (AT&T). Jason D. Topp, Qwest Corporation, 200 South Fifth Streat. Room 
395, fvtinneapolis, Minnesota 55402 and Robert E. Cattanach, Dorsey & Whitney, 50 
South fi'%t.. Minneapolis, Minnesota 55402, appeared on behalf of Qwest Corporation 
{Qwest), Steven Id. Alpert and Peter R. Marker, Assistant Attorneys Genera!, Mii?nesc~ta 
Allarnk?y Generaf's Office, 525 Park Street, Suite 200, St. Paut, Minnesota 55103. 
appeklred for the Department of Commerce (the Department or DOC). 

I. Did Qwest's position that AT&T intended to use AT&T's proposed UNE-P 
ten;tir\g 017ly for the purpose of opposing Qwest's Section 271 application, and not for 
rnaaket entry evalclation or preparation, re\ieve Qwest of its legal obligation to cooperate 
r-17 s;i;uct? testing'? The Administrative Law Judge concludes that it did not. 

2. Did Qwest Itnowingly and intentionally violate the intercsnnecirata 
Agre~ment ar~b state and federal law in its dealings with AT&T regarding UME-f2 
lcstmg? The Administrative Law Judge concludes that it did, from mid-September 2000 
ta ~ i i d 4 A a y  2001 

3. Did Qwest engage in anti-competitive hehavior in its dealings with AT&T 
as~d :he UNE-P testing? The Administrative Law Judge concludes that it did, .from mid- 
5$?ptercber 2009 to mid-May 2001. 

4. B I ~  AT&T knowingly and intentionally violate the lnterconncciion 
Agreafrtanf, tind state and federal law in its dealings with Qwest regarding LINE-P 
testing? Tne Administrative Law Judge concludes that it did not. 



5. Should a penalty be considered by the Commission? The Administrative 
t a v  Judge ~ ~ n ~ l t j d e s  it should and recommends that a penalty of $1,185,CQD be 
inz~ased tipon Qwesk. 

NOTICE 

Notice is hereby given that pursuant to Minnesota Statute 14.61, and the Rules 
c>f Practice of the Fublic Utilities Commission and the Office of Administrative i-fearings, 
exceptions to this report, if any, by any party adversely affected must be filed wtjrtt~rr~ 
twsrer~ty (20) days of the mailing date hereof or such other date as established by ti-re 
C;~i?'!n?issioia's Exec~~tive Secretary or as agreed to by the Parties with the 
C;c)fa?n7ission1s Executive Secretary. 

Questions regarding filing of exceptions should be directed to Dr. Burl tlaar. 
Executive Secretary, Minnesota Public Utilities Commission, Suite 350 Flletro Square, 
'1 21 Seventh Place East, St. Paul, Minnesota 551 01. Exceptions must be specific and 
stated and numbered separately. Oral argument before a majority of the C O M ~ ~ S S ~ ~ R ~  
wilt be permitted to all parties adversely affected by the Administrative t aw  Judge's 
~-~~f:srr~mendation who request such argument. Such request must accompany the 5ied 
~ x c t q ~ f ~ o n s  or reply, and an original and 14 copies of each docutnent sho~rlrl be tiled 
witkt !\IS Cot71n1ission. 

"The Minnesota Public Utiiities Commission will n a k e  the final determinatiars fst 

fha r't7atier after the expiration of the period for f i l i ~g  exceptions as set forth abovo, s>r. 
%Rar oral argument, if such is requested and had in the matter. 

Further notice is hereby given that the Commission may, at its own discretion, 
accept or reject the Administrative Law Judge's recommendatiot~ and that said 
recommendation has no legal effect unless expressry adopted by the Comrnissior~ as its 
fitrai ~ r d e r ,  

Based upon the record, the Administrative Law Judge makes the following. 

FINDINGS OF FACT' 

The Interconnection Agreement 

1. Section 251 (c) of the Telecomtnunications Act of 19996 (the k c t j  rey uirer; 
incumbent local exchange carriers (ILECs) to provide competitive local exchange 
carriers (CLECs) with interconnection, access to unbundled network elernents (UNEs) ,  
atxi collocation "on rates, terms and conditions that are just, reasarsabie and 
nondiscrirni17ato1y. . .." Section 25l(c)( l)  requires ILECs and CLECs to onegotiate 
agreements in good faith regarding these obligations. 

Q 
L. En 1937, ATEStT and Qwest's predecessor, U S WEST Cornmtrt?ir=tstirsr7s 

jUSWC), executed an interconnection agreement (the Interconnection Agreement] ttlat 
was appraved by the Con~mission. Section 14.1 of the InterConnectisr-i Agteenleni 
canlains several provisions concerning "Cooperative Testing", inclt~ding the fo!lo~~rng. 



t :~<~~$?ra l t~ f2  Testtng rneans that USWC shall cooperate with AT8T upon 
rtaqueat or as r~eeded to. (a) ensure that the Network Elements and 
At.rcrilafy Fulrcitons and addit~onal requ~rements being provided to AT&T 
by tfSVdl'@ are I:? conipf~ance with the requirements of the Agreement; (b) 
f6st Yhe atreralt functional~ty of various Network Elements and Ancillary 
Fttrlettons prov!ded by USWC to AT&T in combination with each other or 
m cnmf-z~nation wltt~ other equipment and facilities provided by AT&T or 
thtrd latl.~tl~;.s, 2nd (cj ensure that all operational interfaces and processes 
wre In plas:,e and functioning properly and efficiently ( I )  for the provisioning 
and maintenance of Network Elements and Ancillary Functions, and (11) so 
that all appraprrale bill~ng data can be provided to AT&T. 

1.7 1 2 4 ZJSWC shall provide AT&T, for testing purposes, access at 
any interface between a USWC Network Element ar 
Cornbtnatian and AT&T equipment or facilities. Such test 
access shall be sufficient to ensure that the appiicabte 
requrrements can be tested by ATI1T. This access shati be 
available seven (7) days per week, twenty-four (24) hours per 
day 

,I4 t 2 2 AT&T rnay test any interfaces, Network Elements or Ancillary 
Ft,~netions and additional requirements provided by USWC 
p~rrsuant to this Agreement. 

11% 2 2 5 USLVC shall provide AT&T upon request any applicable test 
results from USWC testing activities on a Network Element, 
Ancillary Function, Additional Requirement or the underlying 
equipment providing AT&T a Network Element, Anciilary 
Func;tlon or Additional Requirement. AT&T may review such 
testing results and may ask USWC to rectify any deficiencies 
that are detected. 

14 t 2.7 Upon AT8tT's request, USWC shall provide technical staff to 
meet with AT8T representatives to provide required support 
for Cooperative Testing. 

14 1 2.12 USLVC, shall participate In Coopsrative Testing upon AT&T's 
request to test any operational interface or process used to 
provide Network Elements, Ancillary Functions or services to 
AT&T 



14 1 2.13 AT&T and USWC shall endeavor to cornpl'ete Cooperative 
Testing expeditiously. 

14 '1.2.15 ClSVWC shall participate in Cooperative Testing whenever rt is 
deemed necessary by AT&T to ensure service performance. 
reliability and customer serviceability.' 

3 The Interconnection Agreement also has a provision relating to good faith 
of tf~c? patqras aricl the obligation to negotiate further when necessary, as fo~lo~vs: 

SCOPE OF; AGREEMENT 

in the performance of their obligations under this Agreement, the Parties 
sf~alt act tn good faith and consistently with the intent of the Act. Where 
rrotrce, approval or similar action by a Party is permitted or required by any 
provision sf this Agreement (including, without limitation, the obligation of 
'the Pal-ties to further negotiate the resolution of new or open issues under 
this Agreement), such action shall not be unreasonably delayed, withhdd 
ar ~onclitionecl.~ 

4. Su~nmariaing § 14.1, Qwest must cooperate in testing when a test 1s 
reqlr~esfed or r7ecessa-y and when it is for one or more of the purposes specified, ATiStf' 
arrd 3ha Department acknowledge that there is also a requirement that the test 
rsasarta h!e. 

UNE-P and QSS 

5, Under the Act, a CLEC may choose to provide local telephane service isr 
ar? area by leasing all of the network elements needed to provide local tetepht~ne 
service dram an ILEC. This is known as the Unbundled Network Element Platform 
(UNE-PI'. It includes all the elements of each loop to every customer of We CLEC. as 
wall as at1 the switching and support services the ILEC uses to provide service ta those 
rr;lia%tc~~?ers. Thus, the CLEC: is totally dependent upon the ILEC's performance on behalf 
of the  CLEC in delivering the local service to the CLEC's c:uslomers, Although it is 
canlposcd of unbundled networl'c elements, the UNE-P is itself considered ar; unbu:sdlr;d 
network element. 

6.  UNE-P, iike all leased network elements, is ordered through the ikEG"s 
Operations Support System (OSS). The CLEC also links to the ILECis OSS for 
receiving biifing information and to request repair and maintenance activities fat- the 
t LEG'S customers. 

'' Ex 1031 
' Ex I032 
" !-fearing Trarrscript (Tr ) 605-06, 734 



- 
i .  Qwest PI-av~des three OSS Interfaces that CtECs may use iMA GUg 

ilr~termedrated Access, Graph~cal User Interface), IMA ED1 (Interm~drated P-ccess. 
E[eel~-onic Data Interface), and faxes sent to Qwest's IIS fax imaging spsten: " 

8 With the GUI, a CLEC representative first types the order from r;% 
cusl~mer rnto tire CLEC's own computer system Then the CLEC repr.esenta~iive r~ types  
ilru same order into Qwest's systems over the GUI, which is strnilar to a web page ' ED! 
rrlvolves less rnarwal data entry. With EDI, the CLEC representatrue types an order from 
a ct~stor-r~er into the CLEC's system. The CLEC's system then converts if into a fornsat 
that Qwest's ED1 systems can read and transmits it to Qwest's EBI syste~r*r, perhsj3s 
b a t ~ t ~ e l i  with other orders .91~ is expensive for a CLEC to design and pt!r~;t?a~~r l!te 
trardware and sofWare necessary to communicate with Qwestk systerv~s over the ED!. 
but ihe  order volumes anticipated if AT&T were to enter the n-iarkef ustrsg LINE-$* can 
orlfy he handled with the ED!; using the GUI or fax methods would riot be f~asrbte 

9. When GUI and ED1 orders are sent to Qwest 's OSS, t6lcy arther "flow 
thrsugh" efecfroinically or "drop out" for human intervention an Qwest's @rib k.t~~rr.ia-;1! 
~rtt~rvention creates more errors because service reprssentatiwes must r ~ ~ r f a r r ~  
rcpctilive typing tasks.' 

"10. The Qwest IMA ED1 is relatively new and its use, partlcularky for arGatif~g 
IJNE-P, has not been fuily tested under market conditions Prior to Fabat;ar:i 20i'!'Ie 
Uwesi had not received any UNE-P orders through the ED1 interface Fram Febrtinry 
thrc~ugh May 200% Qwest processed a total of 29 orders via ED!, none af which f ! o ~ ~ c f  
ihtc;ugh."n May 2001, 3 of 22 orders (approx 14%) flowed i!irough '" 
%he UNE-P Test, 4-2-3 Test, and ROC Test 

14. The UNE-P test at issue in this matter was designed by Erikt~ard Gxbblt.2, G R  
AT8.T Division Manager in charge of "national friendlies testing." ar~d t%vs u-lh-rar ~ % l $ i T '  
empfayees." The test they intended for Minnesota was the same as the UNE-r" tesis 
Utal had been used with other ILECS." Gibbs felt that the test had been uairdated o v t ~  
tirne and should not be changed.13 The UNE-P test uses 1000 residential lines 111~t;rlteci 
at one A T & l  location where all the lines can be tested and n~onitored by AT84 
technician. V'lhile 1000 lines is desired to assure validity, AT&T has rui? the ;:@%a w;ih 
fewer lines where ne~essary . '~  



12 For a CLEC the size of AT8T and potentla! number of io~a! SB+V;E;i: 

custotners it' would likely have in Wlinnesota, it was not urireasonafsic to test fO:SC hnes 
ta strs~~ll;ate real-world commercial ~ondi t ions. '~ In New York. where k i $ T  effers kx:,sl 
sewtee cJsing UNE-P, ~t has experienced ordering voiunies of 8,000 UME-P tines ne: 
day ? "  In an internal e-nail written December 48, 2000. Eric Hyde of Q v ~ e ~ t  s N~~w:Tc:K 
St.r\drces wrote that he had some concerrl about the shod trme grven ta prav!src;: %%n 

many retail ijnes for the UIVE-P test, but stated that Qwesi must get tto 1172 j313;lnt fljf t;?w%y 
sb!e to accorr-irnodate these volumes over time.17 

13 Because AT&T was conten~plating a residanlia! offering csf Ismt sewsee 2 

was important to Gibbs that res~dential lines be used in the UNE-P test to accur;$te!y 
simulate Qwest's act~ons in converting residential lines to UNE-P Agafn. t!me me6 sir% 
valid and reasonable. Residential lines carry different USOC codes than brrst:r~k:css i~v+s.:s 
$0 orders might be handled differently by Qwest systems Lfkew~se d:@~rt'ril Qures; 
offices provision residential lines and business lines.'"t was reasanahia it' rr:qzi:fai 
resrbential test tines to simulate real world order processrng 

14. It was also part of Gibbs' design ti-rat Qwest be "b!im.rd'* ta t b ~  te%t ilvit i t  
not ktmw what items would be tested, or at least in what r-tttt~bers and cral?r\brrsatirsrax 3 ~ s  
that Ggwest systems would respond in a real-world manner using the s)rsferrs$ zsfstj 

ernplnyees who would respond to similar orders normally. 

"I. To use the UNE-P test in Minnesota. GibSs' $@am "fi~ot~,iEd ~ r ~ a f t ?  
datak~ase in which each line is given a fictitious name and suite numker, ai~srlg ~t2gFth8r a 
talephone number when assigned by  west." At some point, the actual l i n a  wouici 6e 
irrstetbd. 

96. The next preliminary step in the UNE-P test process wursta be ts prr;.rfarr?z 
certification testing. F G ~  Gibbs, and commonly in the industry, certrficat\~tr testkrzg mt?8nr=i 
the process of determining whether the ILEC and CLEC systems can csrnmuntaza8e cmes 
the ED1 interface, whether the CLEC system can place orders ~ r r  canfairmaracs s+;rth %tie 
tLEC's business rules, and whether the ILEC system responds agprspriateiy ta $ate 
orders. Problems are corrected until the certifications are strcc=essk!l." Far Gib$s te;$;~. 
the major tasks in the certificatiorl phase are interpreting Q\vest5s business rt~fes. c a d i ~ g  
tharn into the UNE-P test's gatewa program, and correclir-ty the  code i f  tCbiurrg arxf 
meetings with Qwest turn up errors.' Y 

\ 6 

' 0 
Ex 2018, p 'I 5 
Tr 573, 1259-70 
E c  1014 

'"~r 668, 6711, 802 
'"TI. 56.67 '1 159 
'qr 921 
'7.r " i t  1s not necessary that e~ther the AT&T or the Qwest compt~ters cornmiinlmtirrg ova; tpts E l 3  tiqi 
iacatcrf .., in M~nnesota 
" *  Tr 712-725 



$ y t,l~sder G~bhs' design, only when certificat~on IS complete can the 

<x$:c.! a:i0~rsi pjawse of the UNE-P test be startedaZ3 This part of the test places orders to 
i - - 7 s -  .%- >sxi-r ... tn $gi6ohrr-rres large enough to simulate market levels adequately, assess Qwest's 
r:t.gfn::t l i i c  r ~ n t l  dntcc! errors by either of them that only occur at operational levels.'' 
BA+i(b pi-:,+%>:CI kz3ts C2we~bl s systems and measures customer serviceability and service 
i:"%v-;t?:i:s;ftty ATW?'s ~0i7811171E$r Business Unit would then use the information gained as 

2 5 
f14$~ GI Sjf:Sr*SskSl'\i:j c~znrked entry viability. . 

1 Orlce AT&T tinderstatids the Qbvest ED1 for testing purposes, it can atso 
ia9 t i  s fdciri@r%fat~c.flr~g to develop the systems it will use for actual market entry an3 for 
E"J~CIY%LJ ctl'r3af~ f r f~i? i  reat cusionxrs over another ED1 interface program rather than from 

wsfaig gatt?btwav program However, Qwest revises it's ED1 every several months, so 
t,vad- ..- ,,zys,i$?a ?-,- eant:nual and some of the knowledge gained becomes dated before it can 
I,?<: ~,:94:(( 

9 F3er:ausa AT%1 has reasonably deemed the UNE-P test necessary to 
a * ~ ~ 3 u f ~  iicrvrcs performance, reliability, and customer serviceability, the UNE-P test fa!ls 
*;cj~aie!y tvtfh1f-1 the parameters established by 5 14.1.2.15 of the Interconnection 
A:~~?it:f::q+r?l, as well as o thw sections. 

7%2,$ 

G F ~  Owes! offers an enhanced certification process to CtECs known as IMA 
G j ' j ~  f:*" *. , ,. tilefkictlon Readiness Testing. Phis test is used to assure that the CLEC and ILEO 
-:iyM~:nl% 4 : ~  adequately 'talk' to each other both for normal and error conditions.* " 
Jab - 
s r+%a %w;+t br~~e3rfisarates a three stage approach consisting of 1) connectivity testing, 2) 
:tit$2~i?,~~t't~~kbiI1-P~j tast~ng, and 3) controlled production. Thus, it was referred to as the '"1-2- 
,i !{s$lt 22t '"rrortnal three-step process" in this proceeding. 

21, "k"h~? "controlled production" stage of the 1-2-3 test carries it somewkst 
t r q ~ . ~ d  rs tradtlrunal "certification" test because it involves Qwest's downstream systems 
s - 3  -+cIu;,rllly $rocassing the requests. Thus, it has the Qwest systems transmit additional 
tl'~c'- ;;-trsmnltsn - ra the CC.EC, such as firm order confirmations. It verifies the CLEC's abiiity 
5 4  sciwd valrrE tmrisactions and requests, acknowledge transactions generated by Qwest, 
wnd c4rsyrlay Qwest responses. Thus, it also verifies the CLEC's supporting business 
f$rsajsses. 

*XI C' Accordirlg to Lynn Notarianni, a Director in Qwest Inforrnatton 
;*?crsr*atogis$i, GZwest has and will expand the controlled production phase to 
;~t~i?mrirui:fate a CLEC's testing needs.*' However, Qwest is willing to do so only to the 
i4utei:it C ~ V J E S ~  feeis IS necessary, not to the extent the CLEC feels is necessary. 'Th~ls,  
P.V:E?~S regk~rcf ~ C J  A'T-&-TI'S requested UWE-P test, she testified that the controiled production 
fityssse af I!IB 1-2-3 test, "provides AT&T with the opportunity to accomplish a live- 



~ ~ ~ ~ & i f : t r ~ ~ ~  cavtrrananenl test on a more l~mited but sufficient volume than being 
rfxjuestr;.:i rn the ATBT trial proposal " '" 

23 The tests to be run dur~ny the 7-2-3 test are selected by the CLEC, wh:ch 
P : ~ E ~ Q X ~ E S  a irst of "s~enarros'' of thtngs it desires to have tested to Q~uest. Qwest then 
rctxptay$:: tile litst artci advises the CLEC of any corrections that rnust be made to the  

i'i 
$\ C@f"PB f ll:lff 

4 The purpose of the 1-2-3 test, including its c~t-itrolied producticn siep. is to 
rest CLEC aBiIity to comtnunicate with and react appropriately to information received 
f~w'lls the Qlrves! $yslerns through the )MA ED/. it is not designed to and does not test 
any comi?~tmifaliuo or production function performed by ~west.'"t is not a -'blind" test 
fs;sr 4:2vs9%t i f  assumes that the Qwest systems function properly and is designed to 
asstir$? that the  C t E C  systems can work with the Qwest systems. 

25 Even though Owest considers it to be "sufficient" as a live-prciductton 
o:?r~vui-ionm~r9t test, for ATEkT, the 1-2-3 test as designed and offered by Qwest prt3wfciss 
t$r>#y $Ire preltrnir~ary "certification" portion of the UNE-P test requested by AT&T. ft does 
:?~. : t t .  g?fovi&a any testing of the ability of Qwest to respond to orders and provide SF?~V~CQS 
~ a k  1,:ortin?ws sufficient to approximate real market conditions that the UNE-P test rs 
beslgned to test Carnpleting a scenario once successfully is nat sufficit3rrt tio suMcien; 
!@ ~ i f ~ ? ~ t Z % t @  8 market-it must be repeated many times to ensure that QwesE's systems 
:SF@ iiksfy 1s sesponci correctly substantially every time. The 1-2-3 test does nut do that, 
Aaf8Th LUNE-P test does. 

26 The 1-2-3 test Fulfills only some of the requirements of cooperative tstrrrg 
8-"" ) X 93rar4Gible r.inder the Interconnection Agreement. It partially fulfills the requirements af 
53 3 I(c.1 and 14.1.2.12 for testing of interfaces and processes, but not under real 
s t z ~ t . k e ~  candrtiorrs. It does not fulfill the requirements of 14.1 .l (a) and (b) and 14.Y.2.2 
"d~r tasting of network elements or the overall functionality of various network eternerlts 
r f i  c ~ r ~ ~ b ~ n a t i o n  with each other or in combination with other equipment and facittties 
prQtsiilS~::d by AT&'T AT%T's UNE-P test does fulfill these requirements. 

2'; Ursder Qwest's procedures, successful completion of the 1-2-3 test is 
%~,raE~crsrrf to dernanstrate that the CLEC can communicate properly with the Qwest 
sys'iems and that the CLEC can then, if it so chooses, enter the market and plac;e 
nrders ttlut Q~vest ~ i l t  accept. Several CLECs have done so with certain products 
A " %;Ri, ":" 

+ itsaif has done so with Local Nurnber Portability and Unbundled L.oops." That, 
%:~w~YQE~, does rrat make it unreasonable for a CLEC to request additions! testlrlg to 
i;lt>tain seassr;able assurance that Qwest can actually deliver the services and ftinct~ons 
jj 4.;5icw,sP ?, ;Pied w by the CLEC. 



S T  & A Reg~onal Oversight Cot-nrn~ttee (ROC) has been establtshed by 13 of t h e  
19% akj~tet*, in Qwest's servlce lerr~tory, including Minnesota. The ROC has adopted a 
Pitt4sf+ir '$&?-?.st Plan tn evaluate the operational readiness, performance and capab~lity of 
C h v ~ ~ f  1, prtsv~da pt'e-ordering, ordering. provisioning, maintenance and repart-, and 
b.;fhn~ f J E 2 i  Puncti~t~al~ty to CLECs. The Master Test Plan, administered by !<PNIG 
[-:;:~fs;_;tiili.r"f.~{, U ~ C %  Mewlett-Packard to s~m~ilate a CLEC and conduct a third party test of 
$!I@ Owest OSS (Ille ROC test) " 

< d 2 %  The ROC test IS now In progress. It executes "numerous" production 
: q k % ~ % : ; ; 3 r : f ~ r ~ f ~  as lest cases to validate that Qwest's systems and processes can support 
PL;.aricl.tis ptoduct aWerrngs, including UNE-P. It examines Qwest's end-to-end business 
I ; j b r i , , : i . ~ ~ : ; + $ t i  l r -a ,. i t t~d nnerat~ons, ~nclilding maintenance and repair, by executing 420 UME-P 

>- 

IZgsh COSBS La The ROC test is a "military-style" test, which means errors encountered on 
ii .*?)=.h @ a'- , riin nrti zorructed and the test case is repeated until it is passed.34 

\ >  The ROC &st arid the AT&T UNE-P test are different in structure and 
gIi~fpa&Ci Far example. the ROC test does not test AT&T's likely volumes; the use of 
tSId:vkl~2,.\!,F~+ai:E;sfd as a pseudo CLEC does not accurately srmulate AT&T's practicss, 
.iflCi thr? ROC lest uses, "virtual lines'' instead of working lines.35 

49 results of the ROC test are expected to be used by Qwest in its 
Sre!ior! 271 applications to demonstrate successful performance of its OSS.'~ Qwest's 
27 7 imliativu ts one its top priorities."37 

ATBT O&cisiaw t~ T~gsr UNE-P 

32. A'T&*T"s Consun~er Business Unit had developed bus~ness plarls for 
Ui"di"i=Fi tas;rd@ntial s w ~ i c e  offerings in a number of states. Thomas Pelto, AT&T's Vice 
I%~gr;jsrkt Isr  i,,aw and Government Affairs, had identified Minnesota to the Consumer 
B'?~r$ra?ai;s \..tilit as a good state for UNE-P. Pelto based his recommendation ilpon 
r4iLi2~z0a,js CJornr-rrissior'l actions that he interpreted as the most favorable to UNE-P of all 
art% srletes ~ r ;  Qwe~f 's territory. After considering this information and other factors, the 
Cijt~st~m@s Bi~siness Unit decided to conduct a UNE-P test in ~ i n n e s o t a . ~ ~  

33. AT8T' has done UNE-P testing and has entered the UNE-P market in a 
sttjrnbar of states not sen~eci by Qwest. In New York, HT&T offers local service usmg 
c,lPtfEi=P' and has 900,000 customers; In Texas it has 400 ,000 .~~  On the other hand. 
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pt 2- &= -%. - ?,& has t;e;cnfty announced entry in one market before dorng UNE-P testrng of t h e  
$1 0 

$i:gi $r~7$)c$%~~-j  i[T f3'iatter 

Ttit: irsfnrn-mt~cln gamed and problems corrected in the UNE-P test I ~ I  

A%:,fl-%:++:+s",;l kq~fsvld be ttsed by AT&T 117 any evaluating and making a UNE-P offevng in 
i"1f-rtfe$3il:a ar stiaer states rn Qwest's territory. However, because AT&T had had 
r$d%'.tti.fwa ~ t u  Z17a past workir-rg with Qwest to resolve problems with Qwest's services. 
A%&? i3k~:j rrrtended to use the UNE-P test as a tool to resoive any problems 
i~t>~$?$~nstf?1ed ( l~ t r~ng the tast AT&T also expected to report the data in Qwest's Sect~on 
2'5 ea%es, a ~ ~ 4 n  for the purpnsc of using the leverage to resolve problems that would 
i%hbit ticifi(j UNE-P to provide local se rv i~e ,~ '  

35 ATRl 's  Consumer Business Unit asked Pelto and Gregory Terry to ptirsue 
a :-!:L qjrLii:emcnl with Qwest to engage in a UNE-P test4* Terry, an AT&T executive 
k ~ ~ m d  ~ f l i l t  Dei.;v@r, ts in charge of relations with ILECs in AT&T1s Western and Scuthern 
kaglor:~, rnclirr$ing Qbvest, Bell Soilth, Sprint and others.43 

SG About September 14, 2000, Pelto called Steve Davis, Qwest's National 
4;(a: $?t@%!&@nf for 6301i~y and Law, to inform him that AT&T was going tc be making a 
$t?<~t:t:$l far a fs~endly test in Minnesota. Davis had formerly worked for AT&?. Through 
clr%ea$%~~r~s Owvia and other Qwest managers liad I.lard with managers of other RBOCs, 
tt.S$vtt$ l u ~ a ~  ~~ti'eady aware of AT&T's UNE-P testing with other RBOCs and their 
hnfl:@fatrl!s that X"iP&'T had used the results unfairly in regulatory proceedings. He was 
ia%@ady szf tile ~prnisn that AT&V's only purpose for the UNE-P test was to manufacture 
6bilcig3@n~t2 io US@ aya~nst Qwest in Qwest's 271 applications and was ready w ~ t h  a 
tt+r&por"ise to Af"8tT.s request. The position was that unless Qwest became ccnvlrlced 
";lrat ATKT was truly using the test to evaluate market entry and not just compiling data 
Tta qrF:$gosa Qwest's 271 efforts, Qwest would refuse to do AT&T1s UNE-P test. Qwesi 
f%zi%:ret;xirr@!~rf tkat positron from then until May 1 1, 2001. 

3'7. Wher.i Pelto called, Davis asked Pelto if AT&T would commit to enter the 
4Sb"\lEaF3 rvarket in Minnesota if the test was successful. Pelto declined to respond. In 
D~%vis' vieiu, Pella "kind of sheepishly refused to answer." That, for Davis, confirmed his 
lueviar,ls ~trrcfusion that the UNE-P test had nothing to do with market entry.4" 

38, Pelto's refusal to guarantee market entry to Davis was reas~nable and 
~rpprapriato. There are several variables beyond testing for a CLEC to evaluate when 
iit3rrsaberiu'rg market entry (e.g. cost of capital, number of competitors, general state of 
the market), and the actual test results may impact the business plan in some way that 
$@ekes tha venture unprofitable. Thus a CLEC can not be expected to guarantee market 



.-I.r!ry kt: srcfar to Gondilct a desired test.45 AT&T told Qwest that it was considering 
e;rLF*!:alrrf-4 %j7+:* tnarket using LINE-P; which was all it could say. Moreover. Pelto could not 
t d:,,?rtiy +,. iwiea! proprietary competitive information to Qwest. as both he and Davis knew 

,at" 
f$F$jge$y g~tf*>:;lj 

30 Dews tniorrned Pelto that Qwest would not perForm the UNE-P test if the 
, ~ ; r t  ,_zxIi, ,S px:vS;l-ase d t he  test was to provide data for AT&T to submit in opposition to Qwest's 
:1';1 I b j l ~ E f ~ ~ f i ~ i l ~  i-fowever, he dld not inform Pelto that he had, in fact, already 
-.avrclridcd 3582 the  only purpose of the test was to gather data to use against Qwest in 

Y "4 

L $  l $?rncaedtngl-a and t~ad  decided that Qwest would not allow the UNE-P test, or any 
>%XZ~ .&?L?&DJ~~~D~>D 3 3 3 L??/=bo*a&!? f& fD DIDDD? ~ Z ? # > B  &j& D&.~~D-&&!.>D 
q?2g ~%z-$E <<s< <c<, cc:*z <GX< %< <KE RaG @X<, a ~ac3Ea. RK< KiK KE< iKam rE<a 
:3@1 f.r 8 % t ~ ~ l M  BG 11p 8-1 Q ~ ~ e s l  tr;l decide whether AT&T had a legitimate purpose for the 
Z,P8:PC- P <Z!$< 

QQ kjad Davrs giver1 an unconditional refusal, AT&T could have attempted to 
rr:k.)ikvt'k'trtce (2kvw5f. af 'its error or laken other steps, such as seeking clarification from the 
i::nnv?ti$~3io Ir~stead, Davis gave Pelto a vague statement that could be taken as a 
i;r$iadrasc%.rtual agprScrvai by RT&T, because AT&T knew the UNE-P test was not far 271 
$:.a~FfftSX%% ~ n f y  ti4~loreover. Davis allowed negotiations for the UNE-P test to begin and 
l;j;i~~fint~~3 f o r  S E ? V E ? F ~ ~ ~  months, thereby delaying AT&T in taking any action far those 
MV'4"%3 U Z ~  r27otlltl~ 

49, 4s Pelto had done, on September 14, 2000, Terry called his counterpart at 
i8'&@sB. Set!-! Waivorsan, Vice President of Wholesaie Major Markets, to begin the - 
?sg+@g~ c<Egggg. f$~<yqjgg~ &jg @iqig&gtg gg==2yZR&&@@ &c @g #j&<zg ffEg& 
:*FF228&fffS G< @WGdi ff 7@17 WGflclGU(7i: diid GjNffC: f lRt  @iiG flG3 C-GB~ifldfDflLTy KZf Stc 
w r ~ - i c s s  i=md paging r,ompaniesQa Terry told her that AT&T wished to c o n d u ~ l  a UNE-B 
h.~!,t i i 4  kdf i l~r t~~~j fa  Halvorson urrderstood Terry 's descri tion of the test as an tnternal 
XP:"~;! ai$<it\g h"T'Tas employees, ordering residential lines. 4 f 

?C 
42. Qn September 15, 2000, Terry followed up with a letter to ~alvorsorr .~"  

tkro tcttaf slated that AT&T was planning to perform an evaluation of using UNEs to 
pEjvasrat7 icjcat service ir? the Qwest territory, particularly the use of the UNE-P; that they 
vtcict @awning to perform a trial tn the Minneapolis-St. Paul area in early 2001, that it 
g~ce):at.d be "an rnlernal trial, using only AT&T employees as test participants," ancf that "re 
F F ? J : ~ : ~ ; R S &  af the test was "to gain experience in such areas as biiling, access, trouble 

I j  4 
E r  2288 a[ 12 

" Y r  9235-36 
9 .  F~ae Depar:-:mans and AT&T argue that Davis gave Pelto an unqual~fied refusal to partlclpate In the 
i3bZbi.P Lesl Theis claim I S  based upon Pelto's testimony that durlng the September call. Davls to13 him 
:*-at :2wsat ivas not goin9 to do the test, Tr 1261 But Pelto also test~fied that I! was possible, although he 
945 nil1 'e~afl it that Dav~s had sald that t f  A I&T  had what Davis considered a legit~mate purpcse for the 
'tes? fikY%r $$st just a 271 test. Qwest would do the test Tr 1260-63 Dav~s and Qwest felt that they ccuid 
~it%t!$e t~ $@st i f  it the? test was only for 271 purposes, so ~t 1s most l~kely that he would have told Pelto +ha: 
SA "Fp 

t. 27-28 
" * ? a  29-33 
" f f  



r@pc=irts and fixes, business rules, OSS and other facets of the use of UNE.-P r s  p~ovkt5e 
local  entice.''^' 

43. The letter went on to state that AT&T had already undertaken srrnflar ~fsals 
with other RBOCs, that AT&T had used brief operational contrac?~ t ~ s  caveu %ire t~riait:, 
rtquested Malvorson's assistance in setting up a learn to negotiate an agaeemewt, 3x4 
icler~tifiecl Michael Hydock of Terry's staff as the AT&T contact for nt;;.g~fiatiora of $3 ;5%1 
agreement .52 

44 The letter also set otlt some detaiis of the UNE-F: test ta pp~mtdc B?+%+;.sl 
"with a global understanding of the trial " First among those was, 'D~peiifiytnen; r$ r G4i-Z 
lrnes at an AT&T location In the Minneapolis area " 

45, The letter requested that negotiaiions begin by September 25 2300 ' - 

46. AT&V wanted a testing agreement that set forth parameters ~t the t&% at":$ 
certain s ecifics because the Interconnection Agreemerit was silent as ts f e S ? i ~ t i J  
specifics.'4 Every other RBOC that AT&T had worked with had ultlmateiy accfpferi am2 
impternent~d AT84T's proposed test, although it sometimes took scnte ttlrears of %$iek~~;g 
regulatory assistance to gain agreement.55 

47. AT&T District Manager Michael Hydock was put ID charge of at@gani8rtf.t!$ 
the test agreement. Hydock taiked to test manager Gibbs concerr2trtg the d@tai?s <% fB442 

test agreement and consulted with other AT&T employees tvRco had xsegatrate~l S~Pn:jai 
test agreements in the past.56 

48. Apparently unaware of Davis' position, Hatvursan irnr;rr?ebf+ak?& set a$rja,irE- 
complying with AT&T's request. She named an executive team to Reip tiler defivar W F ? F ~ I  
she understood AT&T had requested and faxed copies of Terry" i~;e",teu ta tf"ienr &'bsc 
team included Qwest executives from operations, business devebspr.r.g,ee:ii. sygtem5 azvj 
network provisioning, as well as members of her awn account &art> ";' 

49. Hydock and Christine Schwattz of AT87 rtrer rj4ttf.r F49%rk Pdkt!et % w i $  

Christina Valdez of Qwest on September 18, 2000 sinillter rs 0wcst"s LqPhsres8te Ac:cot,;r;r 
Team Manager for the ATRT account. They discussed t k ~  s;ur'8ber of Etraas ~:ac~$evj fat. 
the test, the duration of the test, and the fact that the test had b~tzn  fwcak!M4$ti kip 
ATBT's Consumer Business u n ~ t . ~ '  Hydock followed up later that day by seirdtng &lii&?r 
what he called a "plain vanilla" version of an earlier test agreenzenl 3231 AT$? "iIc 
negotiated with another RBOC for an earlier UNE-P trial. Hycfack's e?-maii s s \ ~ b j e ~ !  : ; r s , ~  



stated, "MN 'Friendly' test." Hydock's message stated that he itaped tl~c &a!? pfciri'-'i.2.ii::e:J 
some guidance; it did not specifically require any response '' 

50. The September 18 draft agreement bad been :nadrfPad ff33rtl.r %t? t $ t f ~ + ~  
RBOC agreement to identifLI Qwest and AT&T as ii7e parties arid f&%ns~esat;k as ~--cJ 
location. It was a complete and fairly detaiiecf document a f ~ ; ~ : ~ i ~ i 3 l t ~ i ~ j '  ~ E : % c ~ ~ J S ~ Y . "  7 l* f 6  

details needed to understand the UNE-P test as proposed by A187 'f'tte hanky s;~~rzdi:r,~rer 
iterns left blank were the effective dates and two ktanks far i3ur86rrsg iacs?iorbs far tn* 
installation of "approximately 1000 Qwest retail 1 MR residential lines ""' 

5A. In Walvorson's experience, a "friendlies" or 'Tfnencffy- test us srrtc- :ZQr:ac FILGZ 

employee or customer volunteers as guinea pigs to test a new yroduz:? cr ~J:~!w.r":d: :?ri 

their own phones.6' AT&T Senior Policy Witness John Flnnegan agreed ;!rat i ~ i t b  ;t 
common meaning of the term in the industry. He pointed crui that in t h ~  r'ira'zoe?:~ t?ti%, 

there were actual voiun:eers involved with lines provisioned ta tt~srr Btroprix irr ?ifi.rz+: :,.zi:d~r~: 
3 L 

Gibbs, Terry, and Hydock all often referred to the UNE-FZ test as fhe "Fari?t\t$f$t?% ' c,! 
"PLAN Friendly Test," even though the AT&T employees being tisecf WQFB t b ~ :  .!3L"c~frriri;r;1?':h 
doing the test, not people whose phones were being used, Tha$ cskdd be r:ai\Z~;-:fi:'r~~~ 
which Finnegan adrni~ed.~' 

52. Because of AT&T's use of the term "friendly fe$%'? t?nd rsfete1ae9:~ an i ? ~ . $ c r y ~  
AT&T employees as test participants," and despite the f w l  ibs4 AT-'&'%' newi r,;sftS tv:~? 
employees would be used "at their homes.'"%nd ndbt"sp5te IRs  bag1 !!%st ~:v~:+t;a .lill=:;.arrrs@rii 

' p , ?J l* to that point and later referred to "an AT&T loeati~i-t,'' "busrn~sf kaa&n,- 4ar r 
Marquette Ave. ," Haivorson believed until January that the t29t ~x;lr.oFvrd cnst8!fikttg-r.i ef 
residential lines lo AT8T employee homes." Miller was amre  af !!IE p a ~ f t ~ i f i  ilanBl-:! 
between using the word "friendly' and the "hmsrr:ess t~caiiozli" 6sxsgxl:j~a rt?r ttlc ,.is:$."t 
agreements, but thought it was something that woufd h s ~  Cs;srr<cct@< OF ae~iit:ca!i;:%4" 

53. AT&T was partially responsible for t-latvorson's mrslake 3% to Bfis ft~:";-ii$;99'e 

of the test lines. AT&T used the term "friendly'Vin an unuStsat mamner sad H%tiic;r:\i>r% 
relied upon assumed meanings without reading or bvithraut siarifying ~ Q G G ~ R E ~ ~ S ,  " S C S ~ Q  

i-ff + T  of which Clwest wrote, that clearly stated the lines would be frrseaifad to an ci+ *:* i 
business location. 

S9 EX 2, Tr 991-992 
Ex 2 

Ei 1 Tr 38 Halvorson also belleves that a test IS not a "fnendky tflal a! sit i t  :Re ras:i.i~ 85+,- ',:;&J L F  .i" 
unfieridly manner Tr 29 
62 Tr. 632-33 
63 Haivorson and Miller testified that Terry and Hydack said the test ;rivoivr=d i;se:* I;;. ~ * r ~ i : , - ~ ? ~ ~ t  ?$:-.-+*, ' - 
29-30, 1301 Terry and Hydock testified they dfd not Tr 566, 105% jt  is n:"iost 44a;y rV6:al F+,;*q ;ir*:z :::TI 
d ~ d  not make such statements because they spec~fically and expfesstjr m10 a::in"vi~t;~ ,t7 t!iq-* >J ':,:. t;+% 

and knew at1 along that employee homes were not tnvolved 
6"rr 29-30, 58, 93-94 
" Tr 1305-06 



54. Miller calfed Hydock on September 38 or 19 to ask abnada tku~xk*~see:; b;,: 

completing the agreement. On September 1 9, Hydock sent FAflleu an e..rwz~f re:;cr3is'i3?:g 
that he would fike to finalize the contract by October 13 and wandefsng 'u+da~$h"air F ~ I ; ~ E  v~;a 
fotaily @ut of the question. On October 5, Miller e-mailed bat;k, siatrng 

1 have received some feedback and questions about yarrr t lNE P :f ia; 
request. I understand the 3'"ar-Q Testtng schedu!ed ~cui4 b;i .:i 

6 dl  

duplication of this request. Please let me know xf ysu d:sagree 

55. 01-1 October 6, Hydock replied. He stated that as a CLEG bhat i;,~i&I k~ 
using UNE-P as a market entry strategy, it wottld be Eoglica! that A?'Kf .ssz2r:,t 3+gmr :rz 
test facets of offering UNE-P in Qwest's territory. He staled that the pr;3pawt; AT$? :+st 
was not a duplication of third party testing from AT&T's pernf of wsw G~?f:b;%,~~c: 
was testing its own systems dur~ng the process as we!!. ~brki~h $3 tthif-d~$~arkl$ Ze,lr~E PVC&~ 

not do. He reiterated that AT&T was serious about clanbtrda~g ttw ty~c,~ass{$ FnS3 i w C  
stated that they had had no problems w ~ t h  pfsrforrning tests w!:R otfrcx RRQGr$ tf.?,il vai+~ze 
also involved in some type of third party test. He ;asked v~i.i&kef ithere WOX; +$FJ @ft?f>: 
issues because AT&T was finalizing the contract ar~d wstjtd be sasbar+%i:n~:; 31 {a  ?3t,q,.:fi?2 

the week of October -16.67 

56. Hydock's statenlent that AT&T was testi~g r.t% owa-n st4~2@mx VU;#$ (ik~;,ci~.;~.~:j= 

Because AT&T would have to rely entireiy upon Q w ~ s t  %y3tEtns Lafld pf$*.;?xvc'lte $a 
provide the local telephone service on behalf af AT&T, opea8txon8t or gradk;.i"ct:~n ! ~ l ; ) $ e : ~ % $  

wouid focus primarily on the Qwest systems. 8.4 A7'gT ~rvrk'i k1av.h:: 8fa F3=@ ~ai~c%~:dii-t:~j if: 
t-1 ,,- * ordering service, reporting problems, arid receiving bilria?g it>ks~swa?ion, sa ;:!a 1 ;a&.:> 

had to use t h e  UNE-P test to determine that i t  was Zb:CiilLi32@:'9y t~"if%~~~fed.1~k~g $Jg3,t,.&9: 1% 

business rules and properly applying them, not only rs! { i s @  c:erli%s&3ttas"t pf:s%e barb +aE46 'r'~: 

the operational phase. Hydock's statement that AT&T $.!ad had no pzc$2;ir't~ri3 ' p v $ ~ t f -  
performing tests with other RBOCs stretched the truth BTKT Saa$ is;@ :~mf:%e ~ F ~ ~ ? ~ ~ i ~ ~ f ~ ~ i  

with other RBOCs in reaching agreements and with t h ~  WBQC+ fceii.srg the ;-~aeilr"$~ !$.;I+% 

been used unfairly by AT&T. But Qwest was %veil swal;@ asC the RBOGs' e4zf%%gzig#i-nBY 
Hydock's statements were not misleading. 

57. Rqiller did not respond to Hydock's question ;?~~;~UIXU: ~$E!gg Z$#;TJC~ ~pj:a f:a:~t:: 
reported that Qwest felt Hydock's brief explanation of why AT'&?" :la+ ltd$:$~ f t ~ ~  tt:~&jif ;̂ ++= 

duplicative was inadequate. 

58. On October 17, 2000, Hydock sent Mitier a 'mas2 deFane6 T ~ ~ t s ~ ~ p  ~3 $lip 

proposed testing agreement that specified that the test frcies be ioca8$!4 n$ s%e &'"fi'RF 

tower at 901 Marque'rte in Minneapolis. It: atso pmposed !,PI@ ~ 5 9 ~  5-Q$ RC2Q% P l l 3 ~  rc~z i rw 
than hqinnesota-specific performance guidefines 2nd Gltrnmated rtqr~r?:r~~$:ni ctd 
weekly meetings and any reference to the use of &st data S îyf$arlK ~ t f c p . ~ > - , i s ~ 5  :r 

'"EX 1036, October 5. 2000, entry The source of the "I~edbaci~" f ~ s 7  t:i35 tr5( els.-zs~;cq 
'' I d ,  October 6.  2000, entry 



- c 
meeting as soon as posstble to discuss details and issues "' P';b;is &iV&TAs c:r.zs;=csx:. 

$ s 

were subject to negotiation, they didn't change significantly after that pafr)? 

59. Qwest responded with a leEer dated Flrrvernbs;a 3. 20QQ, frcm Ba:%ak%o.p~ ec 
Terry, in that letter. Halworson stated that despite varrous rr;s.E;TwetiQa% Q ~ j e : ~ 8  i*zat,~:$ 

work with AT&T on the UNE-P test. She expressed Qwest" sancarn abia%,j~ f Y i e  rtG4.d fskr 
4000 test trnes, saying it seemed far in excess of v~fikiif was E ? Q G ~ ? s % ~ ; ~  $ 0 ~  $%z31. t i~&v  
would like to discuss the issue. She also expressed Qtvest's bekef BEia? the; ie%":?nidr? ?3& 

completed in four rnonths or less. but expressed wi!lingnesl; ta sxf~nb :i?e $F:~~T-TY. t:C fi':.i: 
test if necessary. Hatvorson attaiched a redlined version sS: !Re AT&T jnrc;gf;saj Eg:t,-?.x*:g 
agreement re-styled as a "Project plan ."'" 

60. The re-draft sent by Halvorson retained the A?"&'T j~%OD:358S !u: :t":s~rd 

residential lines to be installed at 901 Djrfarquette kventte But, irr$tead 9': proari~:,-rrq F@c 
1000 lines, it stated that an "agreed to amount" ofliit"res ~vea,rld be r~'rdlaiiii?a F~:fto%si.~g F k  

provision that the iocations and lines would be treat~d ws rs%i$ar"eic*f $1 ~:$-;%FYS 
<?Ak * 7 % "However, when the lines are converted to UNE-F they w~tf ciwry a l~,;~si~?s$:; % . > % ~ ~ k r ~  

The re-draft also changed the duration of the test froan nrne to fmjt wcgw@% afar3 irnurbri 
ether changes." 

61. On November 7, 2000, Hydock sent an e-maii ha P&iiliQ:f~ saytng waxsZ*-r! 

to provide some information so Miller wclutd have soiprta t i r w  $0 <;~r?%gdf?r tji B ~ - F : ~ ? C ~ J + ~  fi^t?rdl3 

responded directly to Halvorson. He expressed concern svsr !he restr-ac:~ai"o$ ?h&t 42~rl'&*d 

was proposing to place on the test and identdied w5"sat he de!eurr%kn@$ ta 1 2 ~  It?@ :e%dlc+ Pfil:f 

issues remaining (number of test lines, use of perfarnaanc% daaa, ai ~QP~GTZ~~, .~X:;+ 

data reporting), argued P.T&Tas position on !he isar;@s. a~id psopo6aq ;;;$$er?33$+~%5 
ktnguage for the use of performance dataicon.fibsntsalaty ~ S D ~ Q ,  kfyd6~k f t i fgk~f  ft;~icp~-3rrr?:k 
as to whether Bwest's position on these issues was fine$ We e%pr@~%agi sor;rzw d;gj$tblaity 
on the number of lines for the test, but noted Zhat ?806 its$&$  as f;w I~&P+ : , ? \ F E ~  f s b i ~ ~  

number that would be involved in an actuai corrrn-resctaf siluatiazs I==& &;+;ec~ E%a$ AIBPXT 9 
position had been agreed to by other RiZOCs, "%aiba.lt WAZ: t ~ ~ t ~ ~ ~ ~ ~ i ~ ~ i ~ 4 i i . \  i9er'illei' 3 3  
proceeding press~re."'~ Hydock's statements were accumts 

62. Terry wrote to Halvorson on Ncsurembe: ii2. %F"3Gi> ;i~:zj;!ng '& : $8'7 kt,p+: 

successfuiiy engaged other incumbent LECs to parfurnt, thxe rr:af~) ti.% Li:~uPbb:~4lriF%:kOv th<? 
same terms we proposed to Qwest," and exyaefstng KT&T'% @:';a1"(cltwt5~tq fee 
constraints on the UNE-P test created by QLV..~%;S~'s sugge%*teskd B ~ ~ @ ~ I G ~ ~ ~ E I ~ G Z ~ , G  16 ICP 
agreement wou!d jeopardize AT&Ts ability to conduct a ~.usef~;ii GME.P sg$~raresfiigQ~i%i 
Me asked that Qwest, "reconsider the changes to the lest aqfri?e?ea:_ *- f;fab~$w$ ir? -;biiz - ' 
letter," and urged resolutron of the issues so that the test cr~trid cmmmer:+de - 

69 Ex. 4; Tr. 1002-05. 
69 Tr. 1004-05. 

EX. 5; Tr. 41-42, 1005-06 
7 1 Ex. 5: Tr. 1006-09. 
72 EX. I 037; Tr. 1010-12 
73 Ex. 6. 



63. On November 17, 2000, as pafi of a w7oar:nkf *2%rT:!~i".~:fffd~ fi* -F$:::*;i ~:t,:!t~+zg~+:-'.i 

AT&T and Qwest, durtng whrch many issues tqc,$e d:sc~.s.& ?'f:rst; ~+r:ib L - $ : ~ : ~ ~ : ~ . F ~ ~ L ~ :  * i ~ _  f - l  

other people on the phone conference, briefly d t ~ ~ ~ j r g ~ n , c j  ?$ti: ;?+$+LE~~. ,  9;z3- :i;$if ; ~ ~ n q * r ~  + - 
raised in the most recent correspanben~e H a b ~ u ~ r s ~ n  Sta:ga 5wa: <JY~~Y%$ *rb^$~j:~$ rai:-q?+- '.r 
ATBT's demands for 1000 tines and use of ROC PfQs $he r$f%<:i 341~;-&5 X Y  $8: s$cC:-;t~:i! . i confidentiality of the results and ta resolve the exact istyai~qn~% #&. 31 r~ i;p.tv~ '2356:.  

64. On November 22, 20f35, "j"er~lf ~ r & $ b  % - + ~ $ T ~ Z P S , ; @ ~  5s ~ 4 > $ i $ z ? t + ~  ti-:$+ ?4,;!2+-~~$:~+4r~ 

17 agreements and enclosed a redrafied "Project Filag1 ftx t,$YNI-sP +F T~J:~&P:~;~ L:~&'C*J!E 

November 1, 2000. It called for ir~l;taf[af:ort of tho imes an ,$%~;uFwT~, 15 22$2;: :.-$?<: -:IF;;$ 
commencement of the UNE-P test an February 27, 2002. :s rim f;%g $ 2 ~  I ; ~Y_;;:T Z : ~ , C - ~ I ! E ~ :  ' 
However, the document had not been finalized by AW"T am$ ~:~t?!;%4$14kk'f $'i?~:'i~; i',?~:i~q;, 

Terry's ofice promptly called Halvorson, asked thal s4 she xhrt5~9 ~ t - w  ~ . I ~ v ' P ,  ~ ; F Y - ~ C ~ ~ : ~ :  ' Y  YZG-X_+~ 
not right, and told her another one wouid be SBRX." 

65. On November 29, 2000, t-iydock aelrt P & $ t ~ l i ~  sj; rkz-mauB &$~,~5~ri-~ S'igei -:': 

case ke was not aware, that AT&T had mistakerrly sax% f@vrt$e$ ;pqegfif~?i:5~ . 7 ~ :  
Halvorson because it was not final, a d  tf?a?: the s'znek t i ; s i '@~~  WCI$X~& s6nt :&t'iri W$& 

r p 4  'i-r He also wanted clarification atrout the Isusfnass XZ~~CJG ~ g v ! ~ : a f l  cB%d bat$ a q ~ d ~ v : ~ ~  

communications about the issue. Two weeks iigirer, f3eceatw: "i 3 ,  3"Yi.'i"i% v [+- *U i;?p$@g%, sqgzt*:; 
Miiler another redrafted "Project Pl;am," dated gar;e*:pn$#:f $ 2  3 :  fkig C " : Z - Z J ; ~ ~ ~ Y ?  

included the USOC numbers Qi~est hsri p~~v i@@d,  $2.;oe;rkf%e they iq~fqk<~f .3t13 e:gq 2 ~ :  
present a problem. It also changed the tnslstl arid ;tag$ ~+~nii$$%e?+.t;~@ri'r@fif &;~;%L~JE fqt $34i&;c:?.+- 
I ,  and April 16, 2001, respectively, That C I P B R ~ E  we$ mi%&: %&~:371d,i3~43 &%&2 ::~:$+~$-+e TYY~PP 

additional time because of other testing and bscause 1% ~ 3 %  agt&r~"ratst:~? f?  f~ . f i ,  EF~: &$P.i$:- 
P test concurrently with the ROC test, in fhts ssuaf PE-'~%%$;EG@ &43fi1g;il;@ f$i:~ :3iiii:.~ T ~ : v Q ~ ~ L  t?;$ 
but said that the change gave bath parlies add~tran;ia~;li &D?~T pr%7p$e$7 601: r:fzf; B-43 

asked that Qwesl review the draft over the r ~ x t  faw ( jay3 L%RC$ q:.: &B$;E .,++vBz ;ii."lq i-~51;~4:4 

so that the parties could finalize the agreemenl '' 
'*it ., Yir 66. fdeetings between technicas teams ~ V J E S ~  an<$ a c ~ i . ~ 9 3 ; $ 7 \  pix 

December, 2000. The purpose of the meetings !o p ~ g c p ~ r e  t ~ r  ,;$n,g WB CSP .;.,a ?, tees6 
1 E u -  ' to certify AT&Trs test system, but rro! 1a address t l ~  ~3d:j;Dan~j :fist:: ~k i n3 4j&tt8~g:n,j a,-* 

perform with its UNE-P lest." In fact. the aves? ECll cai*: Jac,a:r,-iw pb2gr pfg 9&&: .iip ";I i : ~ , ~ ~ ~  

unaware of the additional testing kT8T deskred '' 
67. On December 21, 2000, Timatby Burykrfa, aft &T&'T t2ia1r:~f f i l h r ~ 2 $ + ~ * i r  v;,\:i!7:' 

to Halvorson noting that AP&T was btriiding i!zi gsW@tv&f g ~ $ t > g ; ~ + ? " " - ~ > p  i.eli~ $td8$F -fi kt!+% 

interface with lMA €Dl, Version 6.0, which had Iris! bz:c$:!i:h7~-,'i ~r;;lr$$j~.+$ ;F- t $ k k ~ 7 i n ? ~ f t 3 i j b  

t-fowever, AT&T had now been informed Ih%t Vers i~n d Q F~YK'Q~WQ ~r r , i - #  ::-e ; . r ~ . ~ b  r:rg%a~? i,r1*$ri 

October, 2001, because it would be repface@ by l~tleg v~;.;lstt~ps .q:%>; S<,,J?~;;; z%:i: 

74 

75 
Tr. 46-47. 541-42, 1019-20, 1027 
Ex. 7. 

76 Ex. 8; Tr 50. 102 1 
EXS. 1 1 and 7 039. Tr '1 025-26 

78 Tr. 41 3. 
" Tr. 299. 885. 



because of the delays In gettrng t h e  agreemerit szqncr% ta:s i>,~e~;f 2:i%::s"c' 

certification because Qvlrest did not provrds a test bsd Emvir.rsr;!PU??Zf i~~:,zj IF :-i~ I - -B :57- 
i -1- A of the time AT&T needed to butld its gateway p;ogr,im î. frt 3 A ?' 8-&,?;,4 -ifit :*=F+ pH=. % A> " 

commencement date to Aprtt 16, 2001. Tilus, beca~sa AY8'r tsgsni~rg t$-:.;p ;.:_"i:e 4 -  
- - 

run for nine months, AT&T was tequesttng ik2t QwesB r"kgf+e f*:h : ~ i ~ r ~ - * ~  5 # I  

available for the durarton of the 

3- 68. Qwese consiciered the fetter i~ be 1:jasur~rrg @$ at(,,:;isstg ~~-:;?:s,"sf ::f 3$g! ;$;cir<.: 
- while AT&T had just taken a month fo gel back -f.SQ5r*irz@ L V E B ~  3 ~ t t ~ 1 5 6 ~ 1  ; ~ ; z r r ~ * + : " ~ p . i ~ ~  I. :,c...:F 

Halvorson did not respond to the ietfer f.fobvev~t, at tt:c $~@Bnwg, c : 3&zb ? ~z;,ld 
L > Halvorson testified that Boykin had heen tt~larm~~d !A%! a~ji$$: L~;&*JSW ArT:p i ~ p l ~ f  ;=: b t  ' 

available until the test was comp!oted and that at 8$%y faze ";.kb: WV. $!:~FISF.: J~~ .F!  T~~ 

behalf of Qwest at that 

69. During the first week of January. 2806, kfrjtg;~ tt3ii$ 62%: ?CW t?;:+: i f ~ e f ~ ~ ~ ~ ; : $  

would have a response back to AT&T early the nf3xt rs~~-&gk $:-; .!;t,r7;ig:+-y ? ~2 

200 1 . Hydock inquired a bout the st;;4,ttns k4ii!er responded fiw? 12 W , I T ; ~ ~ T  b.5 :%@ rraz.-d ;qi~G~L-t . - a  

.it ' 
because a couple more internal people need%[% ts carr~r~er.at - -  

70. Sometime in December 'ZI'JGIJ sf ~arty . Iw~;~wY+ I";;$33! P%;3fi;.rs?~;a~: ila.$.n:J 
that AT&T was serious about using irnss $0 $03 $ A z ~ h ; ~ s ~ ~ $ ~  ;$T~F$ f t i : t i z r ~  i-r*,:i?,,Gf>t~ 

Qwest could not, under its existing tartff* prau5de fa$.ti;l@Pi%rst?: sasv:,2~ r , ~  .,k hat ~ i ; r f + t a ! ~ * ;  

location. In early or mid-January, l-iaiuorson %~ug&E $Z~IZ&~ST:~? %=+7-:4:5 la:g G:;:;:;ey :G:T,~ 

regulatory group at Qwesi on how to resotvc. this tar# in.;qe '' ?$f?<& ~g%pbg ich ~I!III:~T 
Ward, Qwest's Regional Vice President fsi Poiig-y and i;p~j, {ttff2ggf tXwf g<5-i2u;l@Ff3 .%' G~J;X'** a :A 

spoke to his supervisor, Davis, and they aa5ked ~ b a u t  Ztrc ara$g.rf: t?t+ ;gq g~::ci*qi;;g. it5t 
the tariff issue.85 Davis continued to csrac9a;id~ thaf the $GQ%%~ c;z~3~Zig~~;J,~~~ $38 gke 
ROC test and that AT&T was p r ~ p ~ ~ s i c g  the X~si.t ~li;lgl+ $.Kw:&- ~ % $ : ~ ~ s ~ + P ~ ~ ; ~ $  I::&@ t~ 
oppose Qwest's 271 initiative, not as a market ear? rbs: 'A 

74. Davis' condusion was slifE based at;n iepa~s r@caa~@i$ rrs  $G?iQ$f:i\$fi;::r':f ~&IvE:. 

other RBOC's of AT&T using t h e  data from UME-l" 1cs8w 457 i ~ ~ r ~ L ; ~ t o ~ : y  53:.th5.:;q.4q7~+:~;5yE" 

against those RBOC's and on his VIEW lhsf !ha UHF-%"a e@i~ld 3,lri:~c ILs4%,~j~;z 1 4 ~  ~jjiitq*fii '$:j 

and provisioning systems to the breakd~tlcrr~ lave!, it"ficwc:tq cfgassc.:; ~ r ~ . ~ t ~ r . + p  fh--S-;clhYp ?Y- =.# 

report. And he still based his conclwstar~ an Pelta.5 ~efa~89 TE? gig+iqif;?~i riI,f:ei%ri Q~:!F%, i f  

the test proved successful." 

72. Davis or Ward provided ins"rrtlctio,ris fa the C3vig~g :gq~;;3j.g:; --7:.kr~~ T ! s ~ ?  9 : ~ : " ;  
to reform the  agreement into a dcrcurnent thaf "wv;,5~ E ~ Q ~ B  carp$rg:q!rt$ yc:gr; i5;e=dzj:A -T:~+T~ 02t 

' G ~ x  10 
" Tr 101-04 

EX 1041 
" Tr 196-98 
Bd Tr 221, 224 Ward, like Davis, had also beerr wrlh j-.T.3T ~ ~ c : I D  ':nz? t;us:-, * - r  ~ .pu- r , ,  , 
B5 Tr 221 
86 Tr 221 -22, 264 

T i  229. 239-40. 252-53 281-82 



the sort of testing Qwest would allow. However, they did not provide any advice to 
f.iafvorson or her account team about resolving the tarrff issue with AT&T." Prior to this 
point, Uvvest had proceeded with the UNE-P test negotiations with AT&-i at a slow, but 
fairly reasonable pace. Beginning about Januay 12, 2001, Qwest took deliberate steps 
fs put unnecessary hurdles and delays into the negotiation process. 

73. On January 12, 2001, Miller sent Hydock a significantly revised agreement 
with changes that were returns to old positions in some cases and whoity new issues In 
others. Qwest changed the title to "Initial Provisioning Plan for UNE-P."'~ Qwesl delayed 
ftre start date to June 4, 2001. Qwest rewrote the agreement to delete all references to 
"testiiq," which it replaced with references to a "plan" for ''addressing'hmethods, 
precesses and systems for ordering, provisioning, maintenance and repair, and billing 
associated with UNE-P in Minnesota. Qwest added a provision that it was entering into 
the Pian, "to assist AT&T with its initiation of UNE-P services." Ths "Plan" eliminated the 
use af the ROC PIDs, provided that "Plan results" must remain confidential, and 
required the installation of business lines instead of residential lines.g0 Other tt?an t h a s e  
last three items, AT&T never objected to the wholesale language changes that refarrned 
the document from a test agreement into a plan for market entry. 

74. Prior to receiving the January 12 draft, Hydock had betieved that the 
differences between the companies had narrowed to virtually nothing, so he found the 
changes regarcling ROC PIDs, confidentiality, and business tines shocking and 
&$ppalling." In an e-ma11 dated January 14, 2001, Hydock expressed to Miller "severe 
cesnc-r;rnsl1 with Qwest's changes and proposed a meeting to discuss the issues. He 
stated that AT&T would have to evaluate its options, meaning that he was starting fo 
think he would have to pursue options beyond informal negotiations. He felt so because 
r"lna~,"d seemed to him that just as they came close to agreement, Qwest was going back 
or? reso2vec.l issues and injecting new issues. He became worried that the test would not 
be ready to go as proposed in the April, May time frame.92 

75.  When Miller received Hydock's e-maif, and in subsequent discussions, he 
learned that Halvorson had made agreements with AT&T on November 17 that he had 
nal been aware of when he sent out the January 72 draft.93 There were more 
discwssions between AT8T arid Qwest, including the regular monthly meeting on 
January 17, 2001. On January 18, 2001, Hydock sent Halvorson and others an e-mail 
regarding the time frames for installing the lines and starting the test. It adopted Qwest's 
last proposed start date of June 4, 2001 .94 

76. On January 25,2001, Miller sent Hydock what he hoped would be the final 
version ad the UNE-P agreement and asked that Hydock let him know if there was 



;;sinyttitng that they had drscussed that had not been changed. Qwest had revised its 
f~roposai Ic, reflect the agreements reached on November 17, except that Qwest 
r:onlinued Its propose the use of bus~ness retail l~nes in place of res~dential retail lines 
Tl+;9t appeared tn Hydock to be the oniy rematnlng Issue '' Halvorson felt the same '" 

U 4% 

x i  On January 26. 3,001, Hydock wrote an e-mail to P~liller and others stating 
kPat. A'T84 had r ~ u v e d  up the desired start date to mid-May, desired to have a meeting 
ori lhe billing process. and wanted to set up a site visit for a Qwest technician for 
Fgbnjwry 45 " 

78 Hydock understood Qwest's concern with the tariff issue and indicated to 
t2west fi~ai AT&T wo~lld look at it. He checked with the AT&T testing group and was told 
that they really wanted io do the test with residential lines.'' 

9 01-1 ,Jar~~lary 29, 2001, Hydock sent a message to the Qwest team stating 
t l ~ t  ptatrazorltng the lines as business lines pursuant to the tariff requirements was an 
rasire for the ATtST test group and offering a brief explanation why. He also stated, 

atkler t.ECs have reached this agreement and have alerted the respective regulatory 
b~xlic~~s that this provisioning of the residential lines in a business location is merely done 
ta facilitate 8 test of I-EC interfaces and AT&T OSS on residential lines." Hydock offered 
to work with awesf in describing the situation to the Conlmission, and asked when 
Owest's Slate managers could pursue such a meetingg9 

80 Abnitt January 31, 2Q01, Miller advised AT&T that Qwest "coufcin't 
confiirn" the availability of 1000 lines at 901 Marquette   venue.'" On February 2, 2001. 
bdlzlfb! sent Hydocic another revision of the UME-P agreement, In the cover message, he 
sksted that Scott Schipper (his supervisor) was "still working with our regulatory folks an 
the tt$s~derrtral and business issue," at--d that he had "confirmed that we do not have the 
fcill spare capacity f ~ i  the A000 lines at the Minneapolis location." The only substantive 
clionge m the agreement was in the provision on reporting res~ l ts . '~ '  Miller did not 
r&~gbo~zCI to KTrfEiT's invitation to approach the Commission jointly about the tariff issue 
b g t ~ a u s ~  that isxte was still in the hands of Davis and VVard.'02 

8'11 Qvdest Ilad the option of filing an amended tariff and it knew that there was a 
goad passibiljty that the tariff could be waived. Waivers of tariffs for testing purposes are 
8 f'iarrttal cacurrence. 

82 Because Qwesl did not respond to the invitatisn, in early February 2001. 
t-4ydot:k and Sandy Hofstetler of AT&T met with Commissioner Edward Garvey and 
Cornmrsslrcrn staff without Qwest to discuss the tariff lines problem. Commissioner 



Oeivsy and staff adv~sed them that the use of resldent~al lines for the test should not be 
a major issue and offered to work with Qwest and AT&T to resolve it '03 On February 
"rZ, ZBD'I, Hyclock sent M~ller an e-mail referring to Commiss~oner Gawey's statements 
;;orrcf altacf~~trg a new cfraft of the testing agreement that had been rev~sed to prov~de for 
tits ~i?sir-alfalron of residential lines, an installation date of April 15, 2001, and a 
corsllt?ence~~ent date of "on or after May 1, 2001 ."lo4 

83 On or about February 12, 2001, Pelto contacted Ward by telephone and 
[eft a ua~cei mail message inquiring as to why the test negotiations were being held up 
I%eita TQCEIV~CJ  a return voice mail messa e from Ward the next day, stating that a 
response would be forthcoming in writing.Q05 Hydock sent an e-mail on February 13. 
&l~a  ifl-gqi~iring about the agreement. 

84. Qn February 14, 2001, John Stanoch, a Qwest policy and regulatc?ry 
aMtcial rn Minnesota. attended a "Jackson Forum" conducted by Commission Chair 
{:5r&$or\g Scott where AT&T complained about Qwest's actions in the negotiations. He 
rt?pof?ed that to Ward, concluding that it was part of the on-going strategy to tnake 
Ov~est faok bad lo" 

85 Tl'ie scheduled site visit to 901 Marquette was conducted on February 15, 
2067, by the AT&X test manager and a Qwest engineer. They determined that 1000 
spare p a r s  (tines) were currently available there for AT&Tts use.'07 

86. Or] February 15. 2001, Carla Dickinson, an AT&T manager. sent Tim 
Bffssay, a Qwest account manager, an e-mail with a spreadsheet file laying out the 
nurrrber of tines AT&T needed for certification (about 30),  as well as the scensrios they 
rva~ild be using for certification. Bessey pr~mpt ly sent them on to Halvorson, Miller, and 
S<;jchippei. ''I' 

87 tn mid-February, AT&T was advised that Qwest's account team would no 
]anger be invalved in the negotiations. Communications between AT&T and Qwest's 
nf%$julinbng teams then ceased.'Og On or about February 19. after not having seen 
stilflk?ing tn writing for a week, Pelto again called Ward. This time, he asked simply how 
long it was going to take Qwest to say "no" to AT&T's test request. Ward responded 
~vttil? a vulgarity indicating that Qwest would not be doing the test, but said they'd 
r cspnrrci in writing. 

88. On or about February 20, 2001, Stanoch and JoAnn Hanson, another 
awest poticy and regulatory official in Minnesota, met with Chair Scott. They told hi111 
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tk;l;~l R ~ V E S ~  des~red lo handle the negotrations with AT&T on a "bus~ness-re-business" 
' . t  

?td%i9 ' 

$ 1  On February 24, 2001, I-ialvorson sent a letter to Pelto and Terry that she 
etsd g;mrmuc!sscS ttrider the direction of Davis, with ir-put from Ward, Stanoch, and 

t i ?  Ht;s-nssra la the letter, Halvorson stated that she was responding to tiydock afld 
yP2i~rdh ~ ~ f l q ~ ~ i f ~ e s  as to whether Qwest planned to proceed with the "UNE-P initial 
ff%.ip!f?t.r2~?fftilt58n plan" in Minnesota. The letter started by claiming that AT&T's initial 
:Qqt,trll,8i ' rrlcitided utiliz~ng UNE-P servlce at AT&T employees' residential locations " It 
fb%an aard that olrtiori had always been available to AT&T under the lnterconnectron 
Agreemerat 

96 The fetter went on, "Qwest did not agree with AT&T's written UPJE-P trial 
gfaposaf and instead, has opted to fully engage with AT&T and other CLECs in the 
iiC3C: 8 $ S  trrai ",J~rst when Qwest had not agreed was not dated. 

01 The February 21 letter said that in the past Qwest and AT&T worked 
togel,%?b.rr Iarge projects without written agreements, and they could do so in this 
anattgs as  WE!! instead, AT&T could simply order UNE-P under the Interconnection 
Wg~ef$xt?itsrr,t, even large numbers of lines. The letter then stated that AT&T "now" wants 
i1%3 re~~defittai lines to be provisioned at 901 Marquette or 200 South sth street in 
t~3:nneapaits 'I2 Since bath of those were "clearly business locations," the letter said that 
Q&dsl couird rrst agree to provide residential lines to a business location in violation of 
iis Vtatiff, but trirsuld be happy to provide business lines. 

9% Qwest's suggestran that AT&T simply order 1,000 UNE-P lines under the 
irtl@icor?r-lsctie~lr Agreement was not a legitimate resolution to the situation because it did 
f$at i3iEow for the  testing of conversion of residential lines to UNE-P lines, which was a 
!cg~tienats arid primary component of the test for AT&T. The tariff issue was easily 
rssaiuablc+ at the Commission and Qwest's contention that it could not agree to provide 
r~:f$it$s~"it~ai lines was not I-riade in good faith. The tariff issue was never an issue for 
l3i$vt;s and not 'ihc reason that Qwest refused to conduct the test as requested by AT&T. 
t% wataa ~ n i ? r ~ f y  a bogus justification added to the February 21 letter by Halvorson. Qwest 
k;kis,atrfd have of'fered to go to the Commission with AT&T to resolve the Issue or at least 
?"rd ft9at it WC)LII~ rely on AT&T to obtain a waiver from the Commission. Not doing so 
VG%S sir'trpfy r~sr~ottler reflection of Qwest's refusal to perform the UNE-P test and to allow 
AP8'T to dt:, only testing that Davis found acceptable. 

93 Desptle his increasing itnpression that Qwest was not going to conduct the 
f%!sr proposed by AT&T."~ Pelto wrote Ward and Halvorson on February 22, 2001, 
asking that further delay on ATEaT's test request cease He expressed confidence that 
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1: I-.>% @;-latei?wni rs evidence that Halvorson IS not above distort~ng the facts Even by her own 
La?+ra  , - .  **-< , , s,-x,z ., I-l;r,~a:ron had known by early January that the lines were going lo  901 Marquette, that's when 
-g:c tv-ti S ~ ~ I I  tafked :a LQard aboilt the tariff Issue 
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t?'m ( I ;~ f ) t ?? rn? r~~ t~ f i  would very l~kely grant Qwest a waiver from it's tariff so that resrdentfal 
Etv~es coufd be provcsror.red. Pelto again proposed that Qwest jofn AT&T in a meetjng 
wrtln %re Carnmrssrcsn. this tirne with Commission Chair Scott. and further requested that 
asvest car~~rnit to working :n good faith with AT&T to conduct the requested test.-'' Pelto 
attemptarj EQ cantact Ward to follow up on the letter and to discuss the test. Ward never 
ta5ix10f.ibsd The meeting with Cha~r Scott never occurred because of "calendar ~ssues" 
with t4nivorfion and what AT&T regarded as "disinterest" from Qwest. "' 

4 Lynn Notarianni, an Information Technologies Director for Qwest. became 
s%v@re af t he  ATRT test proposal in late February 2001, when she received a telephone 
call from t-tanson, the regulatory person in Minnesota. Hanson asked Notarianni to find 
otst, irsrrt techr'tical personnek whether Qwest cocrld provide billing informatiart in a certain 
hrmat PU&T was requesting Notarianni checked with her boss, who had been involved 
r f l  Y!'za eastrer disciissrsrrs on the UNE-P test He told Notarianni that there were 
addl~tzna! tssLies '":' She then set up telephone meetings with the account team and 
t>th-er air-vest pers~!>nel for March 1 and 2, 2001, so that she could become familiar w~th 
2 1 % ~  A'T&T UME-P test proposal. These meetings included Notarianni. Hanson. people 
from Waivors~n's tvhotesale account team, and Andy Crain, a Qwest attorney. '" On 
Merck 2. Milier sent Notariannr a copy of AT&T's February 15 list of certification 
8eensrra% to ~o ta r i ann i . "~  

95. Nstarianni then scheduled a meeting for March 7 to discuss what the 
techni~al $jm!.ip could do to overcome some of the technical concerns wIt1-1 the testing 
g,iOWSs arid 20 decide what they could provide for AT&T, because she had come to 
tfndsrstand that the request from AT8T was more involved than standard 1-2-3 testing. 
and r:wn:ei~~plattd "an entire trial."'lg 

98, Sometime before March 7, 2001, Hanson had a discussion with 
G Q ~ ~ ? ~ ~ S S I C ~ M  Charr Scott concerning AT&T's proposed test. Chair Scott told Hanson that 
the Commission "had jurisdiction to oversee anticompetitive behavior" and "if 
f?ercesaav, the Cclirnmission would look at that." Hanson related the "gist" of the 
t:gnvsrsation to Flotarianni prior to the March 7, meeting.120 

97 On March 5, 2001, Notarianni sent an e-mail to Crain, Hanson, Halvorson, 
and nrne other Qwest managers and attorneys, with copies to Davis and Miller, 
ft3rauardrr~g an e-mail from Miller with the UNE-P test plan draft attached. She followed 
ttaat up about an hour later forwarding Miller's e-mail with the certification scenarios 
attached Qn March 6, 2001, Davis replied separately to the two e-mails, apparently as 
Re read them. He copied everyone who had received Notarianni's two e-mails. The first 
~-rrt%11 stated 
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I.y;rn, I asscrne that the answer to AT&T continues to be that we are not 
tn@rested in engaging in an additional 271 systems test. If, on the other 
tii~tld, AT&T V J I S ~ ~ S  our cooperation in testing the capabilities or 
~nt$~topr;tability of a system AT&T has developed to provision UNE-P in 
Mrtlrsesota, we tvould be happy to meet with them to discuss appropriate 
arrar'~$~er'nerlts 

f'P.ia: $ecebn{i e-r'narl, sent six minutes later to the same list of people, read: "Why are 
~&:op!s tallklng to these g~ lys  about this?" 12' 

98 The e-rnaiis show that Davis was upset that Notarianni seemed to be 
iif:a%djy la insve beyond certification testing into working on AT&T's UNE-P test. 
a~p$;@;-itly ctlarltrary to a d~rective he had issued at some prior time. 

99 Several Qwest technical, busmess and operational personnel attet:ded the 
?&i?tct?~ 7 telept-rote meeting, including Notarianni, Miller, Bessey, Christy Doherty (a 
i2wcsr vies-president who runs an operations center), ED1 implementation contract 
~~" r ip tay~es  Girl? Chambers and Samantha Kralzet, and others.'22 Notarianni, Chambers. 
arsd K~i tze t  were in Notarianni's side office, the rest were on the telephone.'23 

SQO. Chambers and Kratzet each took notes at the meeting. In addition to the 
t@P ~~Pk~~\f:bf$es. C harnbers wrote: 

*fin7 Email this morning from Steve Davis. 
F Why talking to AT&T about this? (lead Attorney) 

Not in favor of proceeding wl project as AT&T outlined it. 

Sti'etagy ." positian to take wl  AT&T re: 

Ghr'lsty - conversations w/ Beth Halvorson. 
Commission - we are doing this 

VrevdeeS as a "copy" of the ROC test and not something designed to test 
their systems 

Q v ~ s t  1s r?ol going to allow them Po enter residential markets. 

Na large test bed . 

' : f:; 29% an:! 2087 CIwest did not produce these e-malls during the discovery process, nor were they 
* ., . -Z% 

,.-.t z ,%~I% gn Q w ~ s t  5 priv!!ege log 2s privtleged communrcatrons They were subsequently produced by 
*iipsIei +F ?,fie C"ifin1ircistr8twe Law Judge pursuarit to an AT&T mot~on on July 11, 2001 Tr 943 Both e- 
'+;;7.:is v+ttrt3 sent 4:rectly to Lynn Notarlanni and th~rteen others, including dwest attorney Jason Topp 
" - '-, v , k r =  *y.. 

i :  Ji, &+ u 
'-a 
I 71 238, 380-81 927 

L;t *-*>- 
iilrf rl.re.z:rr%~ riotice referred to thls meetlng as a "Worl<ing meeting on AT&T/UNE-P MN trlal " Thrs 

: B I I S C I ~  a! f 2 ~ e s t  pers~~nliel refer to certrficatlon under the 1-2-3 test as '-implernentztion" and the 
cif>rfQ<itriX> p h r ? ~ ~ "  61 the UNE-P test as "the trial" or the "friendly" or "fr~endltes" test 



Jc,&r4sr.a - Regi~fato;y rrianager 
+- Chairman has told her that we need to move forward. 

C ~ p y  "Titrt Bessey on meeting minutes 

lrivite Tim to 

16'5 Kratzet's notes were similar. They indicate that Davis had said "stop!" and 
xhae fSre5 Cf)r-fs~trssiorr had the issue as a complaint. They go on to state: 

A ~ d y  ,-- Msg w i  Steve C ~ p y  of ROC test & not designed to test their 
systems $ how they work with ours. 

.lat%gng-_l$g~c;g~j Regulatory Mgr. (Qwest State MN) Chairman Scott, 
Cornmission Chair 
"Anti-campetitive behavior on Qwest's part to not participate w/ 
ATRT. 

trb25!:: !?at@$ aka ir~dicate that Crain was to get further clarification from Davis ancl 
M~f~scra, II-taf the Implementation Team was to acknowledge with the P,T&T team that 
1-bars were issues over the "friendly test" while proceeding with a regular iMA ED1 
irutptsmental!on, and that the Halworson letter of February 21 was d i s ~ u s s e d . ' ~ ~  

102. Chambers and Mratzet were only familiar with IMA ED1 implementation 
thrai,sgh the 3-2-3 test, Prior to March 7, 2001, no one from Qwest and no one from 
&T&"f' had ever talked with them about the UNE-P test. All the discussion their group 
!?a@ hcad with the AT&T team related to IMA EDI implementation. The AT&T people had 
rt~aqda &;ortle mei~lion of a "friendlies" test, but never explained it. Chatnbers was aware 
that Q$vest would be interfacing with a different AT&T computer and system than the 
otla she had worked with previo~~sly.'~' 

103. Chambers' note that "Qwest is not going to allow them to enter residential 
inwrkets,'" was a ref~rence to what was explained to the group as a claim that AT&T 
n+~ig!~l make if Qwest refused to perform the UNE-P test as requested.'*' 

, . . - " -,-+ ,-'*.-"". ---- - ' 
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t $8 e?i&%~$.i L I ~ O T Z  f:harr.ibers and Kratzet's notes,  the  discussion summarized rn t h ~ s  note occurred at the 
%~t4 51 tk& &stu5si~.n a b ~ i l t  Dav~s '  views, or a t  the beginning of the  discuss~ons about Hanson 's  
a8%Gg%sial 2vitt-1 Ghalr Scott, or  in between While it's possible that It was  part of D a v ~ s '  drrections to the 
gra,ip. :it@ cviditnrx ts not suffic~ent to prove that it IS most likely that Crain or o n e  of t h e  others w a s  
e%gioiz%jng now Ghair Sci;tt or others mlght view Qwest 's  refusal to do the UNE-P tes t  a s  anti-competltrve. 
Nstarmrtnt a gcnerai;iily credible witness despite her ~ a b i l l t y  to remember the Davis e-mall addressed  to 
hw. I~st.i!ji:* beiievabty that s h e  and others on the conference were well aware that refusing to allow 



,If34 The March 7 ,  2001, meet~ng confirmed what had been DBVIS' pos~tlon 
sinet? Sapterntx?r 14, 2000--Qwest would not do the UNE-P test as requested by AT&T 
ba:;arrse ci was oniy for 271 purposes; it would oniy do the 1-2-3 test of FtT8T.s 
rct~dnness fdeanwh~le, the Notar!annils IMA ED1 implementation group was to continue 
tvr~rktrig with AT&T team on the 1-2-3 test. 

105 81-t March 8, 2001, the IMA ED1 implementation group met with AT&T. 
A A ~ P  ttmf wteetrng, Chambers called Bessey to clarify what her \MA ED1 implementation 
gx'c:5z,lp shauid say to their AT&T counterparts regarding the UNE-P test. Bessey told 
C%%anl;beas they should not say anything about the surroundil?g events and just proceed 
*'bt$rrcfiy'* as i f  it were any other IMA ED1 implementation. He also told her "cat all 
ic,;am.llu.rTunicatlans regarding the "other items" were to come from the account and public 
poiccy teams 12' 

IUG Notarranni and her IMA ED1 implementation group never offered to expand 
tha 1-2-3 test ts include the testing of Qwest's systems requested by AT&T in its UNE-P 
ti"~5-2. Ni3r did the  ~ C C Q U ~ ?  or public policy teams. 

4Q7. 011 or abocrt March 14, 2001, Qwest policy representatives Eavis, Hanson, 
8nl-f .$$tancbch met with Commission Chair Scott to discuss the ATgT test. Davis 
faitsrated Qwecst's position that if AT&T truly wanted to enter the market with UWE-P. 
Qasres! would do everyth~ng possible to facilitate AT&TTs entry into the market, but that 
CI~esf was concerned about AT&T's motives in demanding the particular UNE-I3 test 
pai.anaelers and questioned the necessity of those parameters. Chair Scott advised 
Qw@sk that refusal to allow the AT&T test could be viewed as anticompetitive ortder 
Mk~tn"~&ota ~9ta"tjtes.'~~ 

108. Just prior to March 21, 2001, Pelto again called Davis, this time to give 
t~ir 'n a "heads up" that AT&T would be filing a complaint against Qwest with the 
Commission for its refusal to conduct the UNE-P test. Davis told Pelto to "90 ahead, file 
yaur clamplaint." He then said that Qwest would not do the test even if the Commission 
ordered rt, bc~t that Qwest might if the Minnesota Supreme Court ordered itT3' 

109. On March 21, 2001, AT&T filed a complaint against Qwest with the 
C~rnrnissior; for Qwest's failure to conduct the proposed test, pursuant to Minn. 
Stat. 5 237 462. The complaint sought penalties, temporary relief, and an expedited 
wview of the matter. Specifically, AT&T alleged violation of § 251(c)(l) of the 
'l'af~~ommunications Act of 1996 (the Act) for Qwest's failure to negotiate in goad faith 
~hc! particular terms and conditions of interconnection. A T & I  further alleged knowing 
a17d intentional violations of Minn. Stat. $ 237.121 (a)(2) (prohibits intentionaily impairing 

kT&T la enter the market was  illegal and would have "jumped all over any statement lrke that ' 7-r 467- 
6% 
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1 1 1 ,  * i t  V V ~ S  wil l~ng to ~ f k r  I & !  the 4-2-3 

, { ,  I LLLCS and, ~f d~scovery established t9 Qvrlest'~ 
I r ; ; i t l  leg~t~nlate bus~ness plans to prov~de UNE-P that requrres 

i ! ; I ? *  1 2 - 3  test offered,  then Qwest would agree tc negotiate a rest 

I "i The Con~r-i~~ss~on quickly set a pre-hearing conference for Aprli '1 9. 2001 . 
vbii$ir%fkl ' n i l  Mrrln Stat 9 237.462, subd. 6(f). At that conference, Qwest continued to 
ifr5;t% !iv: pissitrsn that it would be willing to discuss providing more that the 1-2-3 testling 
:::liet;?d !f 87'87' coi~ld establish that it needed more testing for business reasons '" At 
'3; tl;ks % ~4j.t'rB If3 hearing, Qwest also stated that it was having a difficult time zgreelng to a 

k v i 3 1 t i ~ t  of' I!$ tariff to address the residential lines to a business locatiorl issue, but that if 
!?.re f<:ofirr??f:;sif,>r~ ordered the tariff waived they v~ouid not have much choice but to 

' $3 prirf.'$t!d At t h e  conclusion of the hearing, the Commission voted to send the dispute 
r3 ;$YE Adil ' l i r~:~trat iv~ t aw  Judge for resolution of the claims asserted, and further 
~,%ltia;~$li the ttz!nrporary relief requested by A T & T . ' ~ ~  The Commission also ordered that 
:,ti*~i:ist's aartf! nn tkle residential line issue be waived.136 

"r12 811 May '1, 2001, the Administrative taw Judge convened a pre-hearing 
r$~saii.sraf~ce to discuss scheduling and discovery issues. Qwest continired to push for 
dr3rp,:i~iraty rsif ,4T&"!"s btlsiness plans In order to assess AT&T's motives f ~ r  conduct~ng 
iiai- tet;!, ;and Iherr a!leged "need" for doing so.13' At the end of the hearing, the 
;It;ir~?~nistr;lit~ve Law Judge ruled that discovery of business plans would not be 
\:~g:'.rr-iiilt!eif, bt.11 that Qwest could depose one technical employee at AT&T regarding the 
5:ieirr: of why the 1-2-3 test would not be enough for AT&Tfs purposes "' The 
~~i$~rsi1.rrs;rwat~v~3 Law Judge further found that AT&T apparently acted in good faith i i? 

irrlu'e,sttng :he LINE-P test by virtue of the representations that it had made ts the 
- .  ---- - 

' 
J l ~ ~ k i : i  3; i j?~t-r ! ' ) r l l r i 'dwi t~i?t  i i~  Clppos/t/on to AT&T's Request for Temporary Rel~ef, p 16. 

!! 
i 1 ~ 3 i l : i ~ ~ t ~ t  fr~ir i  April ! 9 Conin~~ss~on Hearing, p 67-68 
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.!ic!rz C'1:~:ef (;;,.ii?trt?y Temporary Rel~ef and Notrce and Order for Heanng, issued April 30. 2001 The 
k:?'ir,?l'x=y leitef araerecl included that cert~flcation test~ng be completed by May 18, 2001, and that Qwest 
,. :4:-;cfn: v ..- ~&mi ulstaii ATPlT's order for 1,000 lines - 800 retarl l~nes to be converted to UNE-P ana 200 new 
::tjE P of:jprs 
%+: , 3  +,! :,i 

i. Y x l  

r e .  .-.y,-,, 

,S 

<<, ,:,,, 1.1: t'.i May 1 200'1 Pre-Hearing Conference, at 19-20, 28-29 
,I 9 4 k$Z, 

: 4 - 1 . .  



ff!u spaed. quality or efftciency of servlces offered under contracts], Mtnn 
Stai $ 237 12l(a)(4) (~~nlawful  to refuse to provide products, services or r'ac~litres In 
i;3ccsrdance wwlth its contracts), and, M~nn. Stat. § 237.121(a)(I) (failure to disclose rn 
?,irnz$y rnai-rnsr 1~7Foriliation necessary for the design of equ~pment that will rneet 
syoi::ficatiana far ~nterconnection) 

f 011 4pr1l R 2001, Owest filed an Answer and Counterclalrn w1t1-1 ? b ~  
' 1 ' , I t 7  , I ,  ' 



- -  - " *Il< i L c - , y . <  
L -  r y 2 G .  . 3 ~ 3  !hli: A4~tt'lttr~l~trilt~ve Law Judge. togetl i~r with the fact that it is a large 

Egp<q~~-,,;<r*.8-5, j.~...rs?"r?-i,:a:t~~-t~i g$tt>v~ciet ~ f ' i o  has enbered other states with UNE-P offerings The 
r : i+~.ScSet,~r$.r,  +I - \ t GIN .it:irf{-jc f~TfP~er deterr~l~rred that whether ATRT intended to use results 
F-ci :+-* +..-.+ c = t  re  F arfutx;i@.pi $9 Q w e ~ t ' ~  271 proceedings was irrelevant, given that the Act 
,%".-a usey ,"--E> * a i s  ,, <ii.sfi\Ttfi~f>~li;S {ha 27 i process as a mechanism to onsure that an ILEC is  
rir n ux.j%tp.,qz . .  ;!+' :!I$: ftsil)t~rtcf*r,~fint af the Fact before the FCC allo~vs it to enter the long 
' .-* q*5:x%:*dc +-hi%i:i ' ' 1 h,! 1:clnilrrg was scheduled to commence on May 14, 2001 

i ?, $ F~&f28ne~taril:;, AT&T and Q V I J ~ S ~  attempted to negot~ate a settlement On May 
:L ,'-.lji! dr";.,~?iiii$:l [ ~ f  Edward Gibbs of A'T&T was taken.14' On Friday, May 11. 

5 2 ~ . ~ ? i ; ~ ?  Pr#p*,:i $5 &%-:;;XI tn V;xcaPe the Contested Case Hear~ng. A telephone conference 
%r,:l-ji<g i7r3 !r?j_: r?m:?Litl~t~ tn,las held at 3:00 p.m. that day. Quest argued that the hearing 
.& % * - #  +"-, 4 3 c ~ 3 ~ z ~ t 1 4 8 g i ~ ; ~ ~ + 8 p  t~ii:c;;atfss aft lsstres had been resolved by a Memorandum of 

\Zb**$~:4!&f?d!i,.::$j E8g?<3t_fi ar!ct an Iriitial Testing Plan that had been negotiated between 
p&wr-h+i r+!;-!!L,G* "..Y 24tilwsvctr. AT&f  argued that the MOU had not been finalized and the 
:2#3$x;;jn:ti%xr~ :litqitt:if \!%at tf had not approved the MOU. During the telephone 

"J -=. ,-~-arz::pi~,c+ I a& %'l;vtbliit ytat~f4. for the first time, that it wauld proceed with the test as set out 
.:I $f+& j l ? a f f i ;~? .  Trc$~~tie,g Pt;;cfr, regardless of the results sf any further proceedings in this 
j?bqtzvt & % 4 ' T  ~ ~ f 3 ~ f i l l e 1 k 3 ~ 1  I t ~ 8 f  QwF.~s~'s agreement to proceed satisfied AT&T's testing 
t tf-riGrpb$j sf~rli":.: ts&$$rt~zdiy The Bepartment also agreed that the testing issues were 
1~*~19-g3*8cf 8 % ~  t Y ~ e  td9~e~B ctectsiorr ta proceed with the requested iesting. During the 
"* + 

etq.;,%+-t.et3* fm* kt40rfirn?%t.WE1\48 Law Judge determined that the time constraints imposed 
:t.i-+v t a i s ~ f  3 9  : fre"rr$a~?ri i i f i l~ w1wtt18r the UNE-P testing should proceed no longer applied, 

+:fp.B sw~hsfi.6 af.t;'tt 1/20 I-re;tr.~ng previailsly scheduled to start May 14, 2001, be continued 
$n;$ c'i gtfu)'ic:;il"f!-~<$ ~artfer~nce be held May "1 5, 2001, to consider various motions 
,b+>'"-,$ ? w * t c $ ' ~ . + % f l i r i ~ ~  etibfrc;'ea~f~t7t proceedings. 4 Ifl. 

142 

% * - "  i ."I r jldl~wtt~g t l ~ ~  pfr~3Ii~aring conference on May 15, 2001, the Administrative 
i-, ; t ~ t  $71d5:jf4 i g ~ @ t f  ttaat wny settlerneirt agreement that had been executed by AT&T and 
, 
r.,ciw.asrs2 Q h j i Z  kfiid?fr W ~ S ~ Z C ~ ~ ~ W I I  and abandoned by the parties, that the Administrative Law 
, z I : ;TQ$+ kzf $F% zz!ri; t ~ . ~ : 5 t t r r %  virtbs the charge of the Cornmission to make findings on the 
a 5 1 ~ 3 f ~ s a ~ G  g.onl$,Yi"?!itt$.j b s d  i;%r~lr claims, and that the hearing on those claims would 
l r C l i +  .. , ,, r ;:.PN+ *-; - kSr4,:: ' 4 4:5i, , j i: b:y fi 2001 14:' 

1 P$;: iL7lio;r~ let t h e  i'rearirtg, C'lwest and AT&T proceeded with the UNE-P test. At 
Cr*-" - 

,,r-!.p~;x+ F:.Q$~~:% if~il:c::ifte~, Davis /sf1 Pelto a volce message congratulating Pelto on AT&T's 

_ 
r 2 -  

, - , - ;i?-d~c-.s-~~:,; 5'-dsic dz~rc+r7 .!tine 6 2001, at 3 
s , .  - -  .-- . : %*f-,, r ;1Cf~ I Fre-P.lear~ng Ccnference, at 94 

2- I = 
* : 5, 
" e - - > : i  ;"'j8_;., ; ."i :.a,* 77: 70-'14 ." ' i,, i + ZP-* ,-, +.z-: ,' Z-VY at i! 5 Tlte Acfm~~rstratrve Law Judge also ruled on vanous d~scover), mot~ons 
- .  -r 'it:; *.--.:-- +.:r*? 2 , ,  i t e r r  ic:#fb~% st tncs trrne Subsequent to the May 15 status conference, Qwest f~led a . - 

- r:r-* ., %:I i * :~ i:";"rar?i~~r;5n the issue of Enforceabrl~ty of the Ntemoraridum of Understand~ng. 
q a ~ 7 v - ~  *24- 2q3- ,= i+t , f v  . .. r E  E , ,+.at Jdge h,zd already deterrn~ried was abandoned by the parties The motlon 
A 3i.., ' L~.~. $ ? *  :LC? ~i~T!t:~~~~,:,:~'ri:iiifa? Lsl;s ,Ji;dgt? ~n the Adm/nrstrat~ve Law Judge's Second Prehean~lg 
; -d7x ?J4,*-f-,k $.!fat: ;k 24>::7 
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~nterconnectron agreements with Qwest The truth is that the vclce mar) 
and e-mall only notified Qwest of AT&T's choice between tl?e his 
alternatives offered by Qwest and that the choice was to end t h e  UNE-P 
test December 7 rather that to upgrade AT&T's UNE-P test system 
gateway beyond Version 6.0. The messages had nothing to da wtfh AT87 
ever upgrading to later versions for market entry. AT&? wit1 use a later 
versrcrn ri and when it enters the UNE-P market in Minnesctk s r  ~ t i x ~ ~  
Owest states, but that will be on a new and separate ED1 system mr 
AT&T's end  Presumably, ATSlT already had or was about ia upgrade 
beyond Version 6.0 in its extsting systems for ordering Local i"g~r'~lbei 
fJodability and Unbundled Loops. As Miller pointed out, the new sysrein 
will take some time for AT&T to prograrn and to have certtfied, brrt .&a'&f 
~v:lt be able to use same of the knowledge it has gained i r ~  the UNET-3"j I,@.-.! 

123 Q\r$icst's Acigust 30, 2001, letter to the Adrn~ntstrallve Law J~idpe ctairniry; 
that cartarrr ~rafofmation had come to light which it believed dernonstratecE A'Y&f's jack of 
rrlietslion to enter the [ocal market was misleading because it was based cipon the fa!$+: 
s%r~d ir~k%Eeading evidence Qwest had fabricated and then carried that disfaessn futf?kef 
At3yana with kncrwledge of the surrounding facts would know that nathrng abelut AT&*!' :L 

f - ? - i x ~ ~  of the  alternatrve to end the UNE-P test created any such ~r~ferenca TPi~",j l ;r \~~t~k~i  
wr?ir,rlc;d even f-r?ake tllre argument IS disturbing. It provides verification af Wwcst's lac3 a!' 
~,:j?n~drrr and sslf-serving behavior i11 its dealings with AP&T. 

125 Any of the hegoing findings more properly cot~siciered ta be casrcltnsr~7r~ 
af law we adopted as such. 

Based upon the foregoing findings, the Administrative Law Judge makes t i l t  
doiiowaring : 

CONCLUSIONS QF LAW 

4 .  The Administrative Law Judge and Commiss[on have jt:ri~dft";~a~i~ if: ISW:, 
matter under Minn Stat. §§ 14.50 and 237.02, 237.081, 237.16, and 237.462 

2.  Wlinn. St,at. § 237.462, subd. 1, clauses (I), (31, and (63, efnp<>'$er- tne 
Carr.lr~sissicrn to assess monetary penalties for knowing and 1ntenttr2na3 ~irc~!a t f~r~~  ~f 
Minn. Stat. 5 237.'121 and other statutes and rules; a Cornmtssrosr-apfii~i~"t":.lX 
~~'tteu'connection agreement, if the violation is material; or any duty or obirgati9;r ,rrzpas5ei 
under Section 251 (a), (b) or (c) of the Telecommunications Act of IcJm lkab rejaf'as aa 
sarvtce provided in this state. 

3 Minn. Stat. § 237.462, subd 2, allows the Cornmrssrnn "l assess A pprr4ia.i- P 

sf between $1 00 and $1 0,000 per day for each vrotation, considerrng 

(I) the willfulness or intent of the violation; 

(2) t he  gravity of the v~ola t i~n,  including the harm to custrsr-rrr-:la r:iu 
competitors. 



(3) t he  hrstory of past violations, including the gravity of past viaiatron.;. 
simtiarity of previous violations to the current violation to be penalized 
rrrrrnk~r of pravious violations, the response of the person to the most 
re~at~f prevlotrs vialatian identified, and the time lapsed smce the i-a;~sl 
urolsttsa?. 

(41 the number of violations; 

( 5 )  the economic benefit gained by the person c~inrnitting the wrolaticrn, 

(€5) atL!:; correctwe action taken or planned by the persorr eel-rr:mitting the 
vkaistion, 

(7) the annual revenue and assets of the cornparry can~rniftrrsg l 1 . a ~  
vioiatian, including the assets and revenue of any affiliates tt'tat h w e  SO 
perc~nt or more cornmon ownership or that own more than 50 percen% af 
%he er;mpany; 

(8) the financial ability of the company, including any affiliates that have 
50 percent or rnore common ownership or that own mare than 50 p@rcent 
af tl-le cornparty. to pay the penalty; and 

(9) s t h e r  factors that justice may require, as determined by the 
cammission. The cornmission shalt specificafly identify any 8ddiZianai 
factors in the commission's order. 

4 Under Minn. Stat. § 237.462, subd.  3, the Commission msiy nak assess 4 
panatty rjuder unless the record in the proceeding establishes by a piepande~rnce B: 
rbs avfnience %at the penally is justified based on the factors identified above 

5 IJnder Minn. R. 1400.7300, subp. 5, AT&T and the DoparZvu~t;lcf:a:~ bacause 
Itmy ~ G C Q J S ~  Qwesf of violating the Interconnection Agreement. and I a v ,  must pliov~ fa;lc: 

facQ at Issue by a preponderance of the evidence. 

6. Under Minn. Stat. § 237.121, telecommunications carrlsas are psgk?ikD%!~$,:d 
f t  om the f~\3l!owing practices, among others: 

{ I )  upon request, fail to disclose In a timely and urtifarm mannEi 
infaamalisn necessary for the design of equipment and sertltiw~ $hat vgrii 
me& the specifications for interconnection; 

12) intentionally impair the speed, quality, of efficiency of rYew~$"j@% . 
praduds, or facilities offered to a consumer under a tar~ft, eantrsct+ 0: 
price list: 



(4) refuse to prov~de a servfce, product or facittty to 3 telepP~ta~e c ~ m p z v ~ y  
or telecommun~cat~ons carrler In accordance with Ins apjsrlicatt;. tart@?= 

.t ' 
pi-~ce Irsts, or contracts and w~th the comrnrss~on's rr~les avri asbers ' - " *  

7. The interconnection Agreement requires Qwesl A%tS;?!f~*j at:: i:i (;GL.X~ 

k i t h  and consistently with the intent of the Act and to provgde n c h m  apprw:m! c x  p=-'tiix 

action without unreasonable delay or condition 

8, AT&T1s UNE-F test request fit within the par~mefars ed$r;;i$fsrzt?ri t q  $j 2.; ? 
of the interconnection Agreement and was reasonable. The r~ f~ ie ,  $be ZEB~~~F$:~~~~E~TC:$:TJ~ 
Agreement required Qwest to cooperate w~th AT&-T in the csndkrc",tlf :liw %_jRF k', ft.cf:r ;i-~, 

requested. 

9. Section 251 (c)( l )  of the Act requlres ILEGs C,nbfiC:Jri, rs ~++r:-,~$~ii:.~. 
J - tnterconnection agreements In good faith. 47 C,F R Ej 32 36 lfcj" a z~:,~~::?:~:z<- 

rr~~plementing the Act, lists certain actions and practices !ha! aft? erpre~:z&f ~;~z~i:~ibhi'~ki.~: 
to violate the duty to negotiate in good fzith. These inr=!trde <!@~33n$irf%r~ *-- *f;itt ib97<$?b@r 
party sign a nondisclosure agreement prohibiting a party frart0r predrr"krz2t~ ro%~n;~,,bnz 
requested by the FCC or a state commission, intenttanaFFy nt;sieasiksr+tj iilf ~ T < i ~ 7 P < i ~ ~ ~ ~  

another party, and intentionaliy obstructing or de!aying negn!:atsaz%a ai  f ~ % . : ; i b ~ i i % : ~  i?Q 

disputes 

t 0 The Federal Communications Cornmissran: has intrfrpfased gi;+i4d-3 TFIF:~ f t ~  

mean "honesty in fact rn the conduct of the transactran f:~z1~"tce9~ii4~$~ ' 31-1~ "$33';. ~.'if~;$,:t;'4"E: ?,FIF," 
'"at a minimum the duty to negotiate In goad faith "prevenss pa:%;&$ f ~ ~ z a d  sq:irc*fa>;.ert,eiy 

ti, ,F ?*pq:ete misleading or coercing parties into reaching an agreemenif 2tse~ r c ; ~ ; ~ i ~ ~  ma! P ~ k ~ . - ,  - -  

have made.155 

11. Minnesota courts have defined ""bad farlhr as a p427~4 fa $ ~ f i i $ A  c.: Yli::2i:: 

some duty or contractual obligation based on an tiftenar matry$% wat ;4~5 ~:C:ZEI I :~~S  T;c~~;x&+: 

regarding one's rights or duties. . . Actions am done in ":;p*~mC$ &%:!~5 h~gnd:;: ::?:::t- 
i+ ?,A*-,- a honestly. whether it be negligentiy or not."'55 Good faith "ls an i$sle nf krrr.i:;ty t >*I: < l h  

rather than of diligence or negligence."'57 

12. Qwest did not fail to act In goad farEh by atl~mgfi;~~$j 16 f261?"~:al'i~ir3 6.e rIt.ri;b 

its obligations under the lnterconnection Agreement I f  was ~r~$f~ie{j.x,d 1g3 -fg? i;i:4 t - i ~ : , + ; i ~ ~ r i , s ~ ; !  
Qwest's determination that it could refuse la engage rTr the c : ~ i r 4 ~ ; " . ~ r g 7 i ~ ~ ~  x+bri3.,i 
requested by AT&T unless it was satisfied that AT8T was kj%rtS$j !it% ~ 6 6 f  f 2 ~ ~ ~ : ~ t i ; e ~ - ~ : t ~ ~ ~ 4  

purposes was not simply a Inistaken interpretation of $5 r':&t:qa:t:$aii ti~jc$pt: f ~ p  

fnterconnection Agreement. It was a positiorl takers by Qwc:59 9rsf:;r-p r :  41;3:f **;E:BPT*~'?E~L* c - ~  

''"inn Stat 5 237 121 (a ) ( l )  and (a)(4) 
155 In the Matter of Implementat~on of Nle Local Conlp@!fiftaff i-Sr:x*ipttyi:, <, !;tr- fdc r i '  . I H * ? , ,  r;:;, J;, 5 c. A;, 

1996, FIRST REPORT AND ORDER CC Docket No 95-88 P X B Z  Atlggfk'i P ::3yjg-- 2: !$A, 
158 7 Slerllng Capltal Adv~sors Inc v Herzog 575 N LJJ 2rf T ;I 1 12% I ?&r.:r: ;: : d q j .  :*-'i2' -.:.,.. . 
Lassen v. Frst Bank of Eden Pra~ne 514 N W 26 831 837 ;TiS:r?*n C :  .'-cv 4't3m: 
'" Wohlrabe v Po~vnell 307 N W 2d 478 83 (Minn 198:; 



"lie f~xrns of the tnterconnect~on Agreement and it was not supported b y  !he Bgfm5 cf 
I~~itertftanrtecllan Agreement, instead, the position was developed and tisgd by Oka~egl brat 
31% attempt to prevent ATlkT from developing data that AT&T might pft;se!it to ROC iteirss 
~flrclais aftci reg~~latory bodies in opposition to Qwest's Section 271 appitca?ians 

"1. awest committed a knowing, intentional, and rnateriaf ?~:ntatresn $8 tr% 
ok~Pr-~;g-&fzan to engage in cooperative testing under § 14 1 of the /n%ercorrr?sefrob"i 
k~reerntant by its refusal to conduct AT&T1s UNE-P test from September 14, %OD@. 4a 
May I 5 ,  2OQ1 Such action also constitutes a knowing and intent~onai refusal is;:: prowda 
a senrice, prsdt.rct, or facility to a telecommunications carrier tn accnrdsrz~ ?iud5 a 
cr;rztr,sct under M~nn. Stat. § 237.121(a)(4). Qwest is therefore subject to penaiiiss ai~8s; lr  

Mirrn Stat 5 237 462, subd. 1. ( I )  and (3). 

14 Qwest failed to act itr good faith and cornrnitted knos$ding, ~ntfzftt:~~r%al ;s-~'$ 
rnaferrai v~oiations of its obligations to act in good faith ejndsr the lir!$~~0f~~ar~~zrha3'! 
A~jr~erncnt and under Section 251(c)(l) of the Act by the following csi.rdttt=t 

a) Creating a specious position to suppod tits refuss! eo cawibtfc? 
AT8tT's UNE-P test, when that refusal was sctusify basc33 trDaqt vzt%3: 
Qwest saw as an assault against its 271 rnrtratrve and b y  r& ti",iu':g;i,rc 8~ 

prevent or delay A'T&T from conducting a true market er-at~y fa%E~*~bi":t~$ pvrc 
retail business interests of Qwest. 

b) Imposing its position regarding its testtng rrlslrgsiasrts upasr &'?%'I 
whether specious or correct, without informtng A'T"SUT by tdct;$yrncg Af &S.f: 
opportunity to challenge that position, by conceatfrsg rls true ~r~tefi! ?I<$ Bif~Xti 
only cei-eification testing, and by attempting 20 avasd and by deiayrrag o k ~  
UNE-P test by engaging AT&T in long and rtnnecar;santy t4i%~~:398 

negotiations over UNE-P testing that Qwest never intsndsd Ea ,"iilii,%~*~' 
These deceptions continued from September 14. 2000, \,~nfii Agrd 6, ~ 0 0 ; .  
when Qwest filed ~ t s  Answer and Counterciatrn dectarrng sr~snly $ 8 7  it.;q? 
first time that it would not do the UNE-P test unless AT&P ~$6dd~\<2ri~%?~~kk$::~ ts2 

its satisfaction that it had legitimate bustness plans to t?n&r $!?a rwa~k~t3 

c) Sending the letter of August 29, 2001, to A"r;''l*' n?aktrm-g f431~ii,* +$.csd 
misleading statements 

S~rch actions also constitute know~ng and intentional iariure 10 di%c1~~6 rtecei;:;;%~+[ 
~nfrsrtnation i~ncder Minn. Stat. § 237.12 1 (a)(l)  Qwest is therefore str:i'~j~c~ 10 
under Minn. Stat. § 237.462, subd. 1, (I), (3) and (4) 

45. Qwest's violations continued from September 'i4, 2000, to Ma.q 11 2&>2 
a period of 239 days. Substantial penalties are appropriate, ~:or~sacl"strr:q ?ha ~CJ;,~;!+>'~;:P%Q 

f~ctors.  

a) The violations were knowing and intenifanal 



t3 j  The violations were serious. Qwest's conduct delayed hy severa9 
n-icantt~s ATBT's ability to enter the local service market via UNE-F" r r j  

Minnesota and other Qwest states. This harmed ATSLT ftnancraiiy and aisih; 
harmed Minnesota consunrers by delayng s~gnrficani cornpztitror? t;? lk5.e 
!ocal service market. 

c) There is one significant violation, a continuing pattern ef G F ? I R ~ U C ~  
and several lesser individual violations consistent with that panern 

d) Qvwest conduct in this case was for the purpose of prolecttng $5 

entry into the long-distance market through the Sec t i~n  272 pracess 
tt7ung-distance will provide very substantial revenue to Qwest. 

e j  Qwesa ulttmately agreed to cooperate in AT&Ts UNE-F3 test,,  hi^: 
anty after AT8T had initiated this complaint proceeding. 

1fR6 tE f) Qwsst has enormous assets, but is suffering revenue probit 
the ctrrrw-it ecanomy. It has the financial ability to pay s~gniffcanb, penaltisz; 

y) Qwest's actions would be appropriate in a competitive rc?arke! @ g i r  

this 1s a regulated market where Qwest's actions arc; subjed ko Ehe F4c% 
and stak law@. Its actions were anti-competitive and cannot be condsr-fed 
under the Act and state law. 

"I6 AT&T's conduct in this matter did 170t vmlafe the  Irut~rr;or4rr~ea':t;Qn 
hg~ee~isnt  0 r  taw The few statements AT&T made to Qwest that weve not totwRy 
i%cf::jrate were minor deviations, concealed no material facts, and did ncnt mastead 
Chicsh fhvest's Cot~nterclaim against AT&T should be dismissed 

'TI413 REPORT IS NOT AN ORDER. THE PUBLfC UTILITIES COMMISSION TI,Wlt& 
rS%U% THE FINAL AGENCY ORDER, WHICH MAY ADOPT OR DlFFER FWQEvI Tk-fE 
FQL6t6"r(2l?NG RECOMRAENDATIONS. 

Based upon the foregoing Conclusions. the Admr~iistrat~ve t a w  Judge rrrake~ Il'ie 
Baflswing. 

RECOMMENDATIONS 

lT IS RESPECTFULLY RECOMMENDED that the Public Utilities Camrnxsstaa'i 
issue an Order, 

1 Adopting the foregoing Findings arid Conclusions. 

2 Assessing monetary penalties under Minn. Stat. 5 237 462 against Owest 
rrt the amauntof $5,000.00 per day for 239 days, a total of $1.1!35,000.00 



3 
a? D~$misslr~g Qwest's Counferclaim against AT&T. 

Efnlt~G Fet3ruwry 22, 2002 

- 
STEVE M. MlHAtCHtCK 
Administrative Law Judge 
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=*F~%:FkGlt iLs  r i r ~  i l 'r \ l su~t:~i  i\\ut". cor~cel-iiin~ Q\\*e\t's compliance n~ith 4 272 of the 

1. IWTRODtJCTHON 

645 $! i t17 271 01' the 'I'elcconimunicatio~~s Act of 1996 ('-Act-') require\ rhzti 

53ti:ff ."%I ,-i b t : ~ $  cli\!;uicc XI? ices provided by a Bell operating cornpan), ("@Of "! %tti;il 

. F + ~  C;kt Cat f -l~q*ltv 'itio~i ("QC" 01. "the BOC"). ivithin the region in which it  is the 

~trri$r:lxfrct~t 10c;ti i:.;~llange C ~ I T ~ ~ I .  ("ILEC") must be provided throu~lt  a separate al'l?li;tt~, 

f"k ~ ~ - . L ~ L I z ~ c u ~ : : N ~ ~  nl' 9 272 tend tn he obscured by the i i i q u i ~ ~  under- 5 27 1 .  iithich 

~ - l * ~ t , l R ' l a 4 w i  ihk* oblipations a BOC must satisfy to obtain authority frolii the Fedem! 

e, i~rs~r:iunrc;ttic~i~s Commission ("FCC") to provide in-region intrrLATA ser~~ict;.~.. 

I~r:ltt.ig~liar~ci: tviilz $ 272. ho\vever, is not an afterthoughr but is \'itall). imj,ol.tanr t r l  

c:e'ts.rii*ltlC itti* \i;ihilit! of  t'ff't'cti\'e competition in both the local cu-hange alzd inte~l,fi7',4 

I r \ r k ; ~  t$i\t;trtt:t.r markets. Incleed. the FCC has made it clear that, bawd o n  9 1 1  7td f(3 j t  t$ ). a 

fitt~2itig illi;ir it I3(Pf* fails to contply with 9 272 constitutes an independent ground l c ~ t  

G a n g ~ s s  recli~ired us to find that a 9 271 applicant has den~ansrra~e~i  that j~ 

wil l  c;u-ry out [he I-equested authorization in accordance with the 
rcel:tist.lnenrs of $ 272. We view this requirement to be of crucinl 
iltzpr>r.ianre, because the structural and nondisc~iniination safespttrd,i of 
4 272 seek eo ensure that competitors of the BOCs will h ~ v r  

.-l$:i~ilrt.ib~~:i~ of BcI lS~~l th  Corporation. BellSouth Telccomniur~icrrt~ons. inc.. arid lii.IISa\~th I-%tz.y 
t3$.~\.ti%w, In!c.. fklr 1'rnviqion of In-Region. 1ntrrLATA Services in Louisiana, CC' IIockc.1 Ntr, 1 % - i  2 t 
XIrl-nk!r~tnrilitn.~ Opin~on  and Order, FCC 98-27 1 (rel. Oct. 13. 1998). Ij -312 ("BcIlSouth t.t~ui~i;in*k I I  
r sr*t~~..r"?: hppltcatian of Anicritrcli Mlchigan Purs~~ant  to B 27 1 of  he Coniniuniw~~intl:, ;2tSi of I ~ X . ! ,  :i. 

'ururtife~f, to f- 'm\~de In-Region. InterLATA Services in Michigan. CC Dochet No. 97- t i 3 .  Slosmca,~iirbt*i 
C k p m t r n  ~ n d  Clrdrr. WC 07-298, ¶ 347 (rrl. Aug. 19. 1997) ("Anieritech hlichigan Onlrr", !i*.t* -;" t '  I' 
4 2 ' f : t! if 3 ttR 1 TIIC FCC sl~all  nor appro\.e n 5 27 1 appl~cation unless i t  Ijnd\ illat "thc rciiucirc~\ 
J I L $ ~ ~ ~ F I Y ~ I ( ; E ~ O I I  \\'ill he carried out In accordance \i.ith the rcqulremcnts of 5 371." 



J - 5 - - 7 , 7 , 4 - ,  ~ : ' i t - t t i ; ~ ~ t ~ : f >  i ~ ~ ' t ' e t \  to c\ccntinl inputs o n  temis that do not fa\ or the 
# * 

Ex% ,attr i i  tte J tir..c \aft.siia~-ci\ further cliscourage. and facilitate 
4 3 p z ~  2 * e -  E I ~ ,  t8rq)iiilpt:t' W C V , ~  itlluc~tjo~i and C ~ O S S - S L I ~ S ~ ~ ~ Z ; I E ~ O I ~  berween the 
%. fi 5 b t ~ g i ' f  ii? $2 ,I?,' ,ti'i'ili;~rc, 'Tl~ew \aftguards, illerefore. are desizned to 

: ' ~ - L & ; $ i c a  irtttj"c:tttlivl t i 1  ;\I1 tclecomrnunications maskets. thei-eb) fulfilling 
I 

3 - z , c i > .  ,, - i Y. firm;f:tnrrr~t,il ctbiecti~.c in tile 1996 Act.- 

2'4 4 (-^La k , e t - c  ~r l~r~s~ut r  r-csl>c)nsil~~lit\i to determine whether a BOC \til l  comply 

% ' > * A  s . - * "  , : " t ~ , S ; j e , ' i  t i t t b  FF'C [:lake\ based i:n i t \  "predictive jud_gnlent regarding the future 

" T ;  1 %  X :  : ; 1 * f  ' I  . '  f n IT\;& i~rg such 3 deterniination. the FCC will "lool, to past and 

; x i - - ~ b * i t  h;"n:nt tist $ 4 rlre i30C :\ppiicant as tlie best indicator of whether i t  will car-ry out 

. .4 
4441- i i ~ i ~ t ~ r ; , i . . - i k e * + f  , t ~ t i $ i > i ' t i i t l ~ t , ~ t  in ~0111111iancc wit11 the I-equirements of 8 372. and -'mere 

$yer ~.-ltar:-ta. .s=* b i  r: ir l t ip! \  ;IT*L: iltsufticien~."~ The FCC, however, places substantial 

-5 p-**t:~ I ~ L L '  t :, ' ic~1i1 I . C C O I ' ~  coiiipiled by tlie state commissions, as well as 11iose stale 

. = f ~ z r ~ r ~ ~ : ~ - ~ r ~ i ;  t i i  ttifiillr:~liif;:titiii~, in  determining whether a BOC has satisfied, or likely ~ 3 1 1  

b 
IS-=$:, i S h -  j % ~ f ~ j ~ i \ f i t k ~ i \  :i~~<fer 5cctic)ns 77 1 and 272. 

<,to I:..% pa)''. l i p  \crvii:c LO the requirements in 9 272 and related FCC orders. bur 

i,g+ , e i - ~ " . ,  nruicif'trJcr;rtt~rtl o f ~ h c ~ ~  rcquirernents bears little resemblar~ce to the srlfe~urti-ds 

a%:%.,ai7:~iptb C'~n~:rcss or lhc FCC. Qwest's view of its obligations can be ch;u-i!abIy 

. fi3k 3:er~iacxf ;it. rt:kr.rr>.ct, legalistic. and technical. Rather tlian accepting the need to 

ni,virt,t,st ,; ;cril;ri~lr~r;lj srp;lriltt affiliate with which i t  deals at arms-length and without 

i i i - + l c ~ ~ r t r f r r t , ~ ~ t i t ~  ;i>?,;tirlst conlpe~illg long distance carriers, Qwest has ni;untained an 

;:~tc~i,tiilr.i ;i.tt+pr)l;itC structtir~ designed to benefit the BOC and its 5 272 affiliate at the 

~4 54~j-t~ = t ~  Zbi~tlt cirl;upat~ies' coinpetitor.~. In some cases. Qurest tias sil~iply fiiled to 

r$*,-.;:ri., it ' t -SrL6~;gt1~ i)rdcr 340 Src BellSouth Lou~sinna I 1  Osdrrlfi 320. 
,%4"s:;:% tL2; +%?$c123g2f~ tkclcr q 347. 

I .  - Bc 

4s :IL%: iu% f b,cr\t,ui,r $ 1  ( h r i e ~  (1 ::9 .Anicritt.ch Michigan Orctcs¶ 55. 
b, .? -%x=,bcr?kl,Y kt S ~ ~ ~ t ~ i ~ ~ ~ ~ l  01tlc1 '11 30 



- a * - ; + : ' -  t L :  r b-ib . ~ t t ~ ~ i l i j ? ~  ~ C I  C O I T I ~ ~ >  \t ill1 ;~ly>lic;lhl~ \ t ; l t ~ ~ t o s ~  ; ~ n t i  FCC seclu~sen~rn~\ i. i-lilr 

C . P  $1:~ ,bc,5. i,r.triir,s:: rll;lt 11 Ii;\\, hccn 111 r:on-ipliancc. it i t t i  9 272 rince parsage of tilt. Act. 

i?~,- k. l w i t l k i b l % t ( r j l  ' ihcrul~i refi1'1c to ailscpt owest'\ promice\ of futtil-e prr-ft3r-lnanct? 

-. 
+I-I- : ,TF f 2 % i p . c . ; ' * <  p;k+.'r! r i ~ 3 ~ 1  ~ L . C \ C I I ~  is littered \.lit11 arten-~pts to manipulate t!ie fact\ and the 

i:a-4 IL.- : -  , 1 4 2 :  ;trit;iCt* I ] i \ \  c~h ih i t e~ t  consistent failure\ to compl~ u ith both rhr  letter 

-in:$ alac i i trrtr  r * f  ntt. icg:tl ohlipiltlt~ns. The rriinin-ial con~pliance Qwest har demo1r\irared 

t,,u. ~ , I X , L - T F I :  Gttrcn ttlz' t'esi~lt ot' \cr.utiny of Qn,est's document\ and pr-c~cedure\ h! .clT&T 

. l u % ~ f  A,, .t:!tiditlc k - r ~ t i \ ~ i l t : r r ~ i \  tha t  Qu'est ~rudgingly I-etained at the insis~cnce ol the 

$-lt ; F I J , I I L L ;  ~ f t  fltc ~~~ul(isf ; t f t \  131-0ceedi11gs. Despite repeated cbser-vations and findings ctf 

i-.jait ~ , i ( \ l j t ld , i i l i~~*  'i\'ltii $ 272 hiiseci on this scrutiny, however, Qwest refuses to 

, x k i r . , i ~  Iril>*r= ,tin) i ~ t ~ t ~ c t ~ r ~ ~ p i i i ~ ~ ~ ~ c c .  even as Qwest revised its transactions and procedure\ 

i4J~~:c4~, f t l13+.;c ffitlding\. Q~i~es t ' s  recalcitrance and its continuing denial of other- past 

, i i k 5  1, tsriTiik ~ t l i I f ~ t l c ~ ~  of ~~tzncornpli;~nce discussed below demonstrare that Q~scst  is nor 
- 

L f l i i i t p i )  tiif?, i i i i t t  iikcly ~vill n o t  coinply i n  the future, with Ij 272. 

1%W. DISCUSSION 

S t u i ~ l c t ~ ~  172 rr~r:ludes scvcsal specific requirements in addition tn the ge~ic'ral 

*-+bjipkrl1lttl in  $ 273(:r E that thc BOC use a sepasate affiliate to prox7idr originatitlg in- 

tiif~~i,3(11! i~rt~'rl,:l~f'rZ m-vices, Sections 2 7 3 b )  and (c),  respectively. impose structurrh ;in'$ 

i B ,14'1~rd~tic~lltil ~i.;tfcgtiasds, and nondisc~imination safeguasds. Section 272td) anti ic), 

'Tlr,: -% t , I  srr 3frnnc.aora tlac rcc~~rnmrndccl to thc Commission 1i1at it find that Qu ect 113~~ hilect LO mcct thc 
F,.r)rg:'nx-r>th t j [  h 272. A c o l i  of his Finciinp~ of Fact, Conclusions of La\\ and R~'comnlcndatiotrx 1% 

, . i n~~ l t+ t i  , I% i,shit>tr .A. 



c i a  -p~ii'* 6 t % ~ j i .  i i t i i ~ r r t c :  i?lcr\nrai ;kuciit requil-ement ;ind an obligation on rhe EOC and 

q i"= r i i f i ! ~ a ~ i ~ i  t r s  i'irlf'il[ rcrjtie\tx from unaffiliatecl entities or third parties. while 9 173121 

* n ~ t t u : ~ ~ c d i  L,CI t , t i ~  ~nark~+ting ~.~~st~'ictio~t. 'r on the BOC, The FCC ha\ promul~ated :i nurnher 

ttvicr 1 . 1  tiliilit:i;kcni the scquissment~ of $ 2 7 2 . 9 1 1 e  Arr.oimri~rg S'!feg~xl,d.s Ojrkk/-. i n  

4 
ia!cWi sir: p,lir. ~:w~*r~er.:tily ndrh-esacs sectiorls 172(b)(2)(  5 ), 7 7 3 c  1(7 ) and 272(d). The ~VOIT-  

,I(: ? ~ f $ z i ~ ~ t q  .5iit.kj:tt<tt-(/.~ ~?ttker. i n  rcle\rant part. generally addresses the remainder of the 

z~;s~~a,~~:"sqfi t t* i~f~ r l f  1' 7 2 (  ;! b. it,). ( c  ). f e )  alld (2 ). The FCC iias determined that the ROC 

~ : 3 r p ~ t  tv~trrt j l t t  M tth rhc AL.~ \incc tire dnte of its enactment and rnii41 coinply \i.irh Itst' 

I 0  
% r  r I;~!JJ:~P~:: ! i r ~ f t ~ ~ i ~ i / / . r l . \  OI.LJI*I- si~tct' the effective dnte ol'the order. 

' 5  l i e  I+Ibflnu~ing discussion addresses each of the provisions of (i 272 and related 

'5 5 t: t .rsz l~r**~ i r r  fvitich ATBT talics issue with Qwest's current and future cornpliancc in 

ab+ L ~ L ~ L X I  fr: rttrich ~lrose pro~isions appear in the statute. 

A. -- Scciion 272(a) - Separate Affiliate 

5t?cLLit,rl 273(a,  states that 3 BOC may not originate in-region. interLATA aer.cEce.4 

6 * 1 ~ S ~ ! \ . i  11 j1rt~v1dc2; th:lf sei-vice through an affiliate that is separate fro111 the BC3C ;tnd 

a?icrli, rbr: ~t!n~uirema:nis of 3 ?.77(b)." Qwest acknowledges this requir-erne~ii. but 

crinkexrnlc that 5 ")?(a) is siitisfied once Qwest has demonstrated c~mpl iance  with 

8 4  , l y2 i f 3 i ,  Q?vest's (;~nd its predecessor U S WEST'S) past repeated failure to 

- -- 
* ~$;i.nrnitrnp Siifcpuar~is U ~ d e r  thc Teleconunun~cntions Act of 1996. CC Dt~ckct S o .  C)(,- 1511. Rcpun arzil 
i.b4te.r. fC'S7 ')b-$YO (re1 Dec. 74. 1996) ("Accounting Safe_rua~ds Oriier"): Iniplemenra~ion of rlic Non- 
c\ai"rrtrrr[ing .Si;ilrgu~uds of4  27 1 ancl 272 of the Conim~~nications Act of 1924. :1\ anlcndccl. CC Docket KO. 
vi.=- i .la, I:il,xbl I tcl>~~-t itnd (3rcler. FCC 96-489 (rel. Dec. 24. 1996) r "Non- Accoun1111g Sntcgtutrdt. OrtJcr" t 

' +xr.iuuiilring Safr~uard\  Ordcr. 'fill 1 10-105. 
.\:jscniech h.llc'higi~n Orcfcr q[ 37 1 .  

* 4- f ' , S  C' 6 2 7 3  a). 



5 tirJ$'iir$- .,ttcii- I ~ t - i ( j f >  i.tlt)(ild Cicr~lotl~tr;~te to the Commission that tvithout 

6 % a  %'p;tiiitIucr 117. 1 C ) O 1 ) .  tilt' FCC Sound that "U S WEST's pro\~ision of non-local 

.%.trY ;;>s~. , 1 ~ ; l ~ \ \ i , i t i 4  + '  GUTI i l r ~  1 0  i t s  il~-region sllbsc~.ibers constitutes the provision of in-  

3s-:3r5.3i 11:fzi. !-,,41'.h -aL\ ice," anci "the ~lrvtio~iwide co~iiponent of U S WEST'S non-local 

a r:t icjrrs,:tnttt,:r 28, ICW8. the FCC co~~oluded that U S WEST Communications. 

&e$ 5 : ~  T ~ l j t  ', itirii,trgt~ 31s 111;wlteting nnangement with pre-rnerger Qwest. was 

pj,;:.~lfri$~y 1/$1 n:ptorl, ~r~fesLA'l'h service without nuthotization, in violatiori of S 27 1 of 

f 4 a i  ! :v f i t tr ;~~> 1 la, ?,if0 1 , the FCC concluded that Qwest, through its 1 -800-4US- 

Val:% i ti,tlli~rg b : l ~ r r X  \rr.vicc. upns providing in-region, interLATA service i1-1 violation of 

I tr  ~ c i ~ ' \ i  11f I I I c ? , ~  C':~XCS, I ~ L '  ROC was providi~ig in-region, interLATA senrice. 

? & % a ~ r  T: i~ GI?, n \ i r ~ l i ~ r i t ~ ~  not orily of 9 27 1 but also of the requirement in 9 272(a) that suctl 

,c.Fdr fcS'k, tv p:"i~'t~lcd oiily hy separate affiliate. Qwest char-acterizcs these violations as 

,?l-L tr* i i t  Ixarh rltaptrtea fiver the proper interpretation of 8 27 1 and contends that they are 

~ttckr\.:t\t 1x1 ~J~%-L'SI'X compliance with 5 272. The fact that Qwesr has had not one or ttvo 

A - - ---.- ---- - 
i'.*rr,. t i  ..pi i \ tl'l~.C7'C'c~i~irrtioii~~uriorl~, Irz(..fo~. i i  D C ~ ~ / N I . ~ I I O I I ~  Kl(lir~,q licg(7i.diizg rke P r o l ' i ~ i o ~ i  <>f 

4 :& 11.': ! I t : ;  r :ixri :\\{i\ iof:c'r2. C'C Docl..ei No .  97- 171. Menlo~.anduni Opin~on and Order. FCC '39- 133 
i:t:l *>:pi 1" Ttl+!). 'it# '2 i t ~ l t l  6.3 See. Ex. AT&T 12  (ShluzaL Affidavit). qIqI 167 - 165. 

-I: .< f r ch i  i, c! ,i! . I I ' S \.\%'.ST C ' o r r ~ r r i l c i i i c ~ c ~ t i o r ~ . ~  liz r... File No. E-99-42. hlemorandum Opinion and 
$%-,.fr,.r Z i-l a\ ;!42 ( ~ l .  Oct 7. I')LIS I .  'I(][ 1 ,  3S and 52. SLT Ex. AT&T 22. nn I66 - 168. 
' .  .r.  -:c*L : i i ! S \!'I:SI' C > l t ~ r r ~ t ~ r t z r c ~ r t i r ) ~ ~ s .  Inc., File No. E-90-28, Memorandum Oplrnon and Clidcr. 

!r%i~k-:iFI,rnc: f.x*b l t l .2f11)l i  .\taoE~.AT&T21.r[n 169- 171. 



m I -  ,- : -++i :,G~:T ~I:c , )* t fr t : s"  tnci- oh1ig:itinns i~nder the Act, however, sho\vs that 

::*.-, . 2 ria ~ c . r % ~ S i >  %I=% t t : t t ~ i l  i :~r~d cr=n\\cri tlic bcx~ndaries of perinissibie coriduct in  ;HI 

.ci~:C7-+-i , Y. .. L-5 riif$- +i,iii ltrli  > f r~lr r tn i ic t t~s  011 its operations. The Commission should expect 

* j - t  ;i -., te- Zdr.+ t t  tfj!ni: frl caplot'c n'aly' to avoid complia~~ce with the recluirenients of 

' 4 T r  

. i ~ d  . l i p p f t k  FT'f,' t\f,tjt\)'a. 

f $n t ' % % r r  ' ~ t 1 4 i i t ~ t " .  fac'i'ic'tv of' QM.cs~'s c0111pliance with $ 272 necessarily requires 

:;*c 1 :ef:ir~i:~%!+U!r ti) c4ar*~cii ,c  p f ~ ~ l i c f i \ . ~  judgment based on past events. Qwest'l, history 

i-i..:r:.cl @!:..ti $ltst9 j i ~ ~ t i  tJir r:%t i r r t t3 lp r . c . t r ,  its legal obligations narrowly to the point of violatirig 

S $ ~ ; J * , ,  8~Pii!: ~ t ; d t l i ~ ' ~  'B"'l~c ( q ( ~ r t ~ t \ ~ i s : i i ~ ) ~ ,  tfaesefore, should carefully scrutinize all of Q\vestSs 

- $5 t ,mli i ~ l ~ ~ ; t y ~  I1;15 hecn - in con-rpliance with $ 272 to ensure not on11 rhnr 

7,r- +i . i , r t r : r  ,$at1 : , t i i i l  i ti I t l r k l ~  tllitlly iIW 1101) hut that proper procedirres and safegual-cis use 

.i ;-! r i q  b: : ~ + $ : Y I S S + I I L ~  e)i?~~+l'<~ ability to avoid co~npliance with 5 273 in  the future. 

8- ?i.t:rtlt?tw -vol*olo4nUU.-. 273(&s-g 

-2 

%=i*~i:lrt 2 ~ J I l t t  2 )  \[ate:, that the 8 272 affiliate "shall maintain books, records, and 

6 i . - t  IT? tine' B~I;I~ITICI'  pscscl.lbed by tlie Comnlission which shall he separate fro111 the 

~ k * ; k - ,  * ? P S ~ L K I - L ~ ~  ;IXPLI ~ I C C C ~ I I I ~ ) X S  tnirintuined by the Bell operating colnpany of ~vhich is an 

i f f ~ * i ~ l t . + +  '* l'hc f'f,'C-* ha\ s\iate~I that # 273(b)(2) requires the BOC's 5 272 affiliate to 

+-;izri.i.~41 ~ f - ,  1..-294tk.%. I.C?CC)T(~S and accounts pursuant to Generally Acceped Accounting 

- - ---- 
.":.!a. :r ' w , f - i : c ~ z l !  jiltjnxw\ 111~:  3 2 7 2  ilffilrnte'~ camplinnce. Qwest. ho\ite\ el. test~fies ho\r 2 1 7 3 b  I('& 

:~~vi.!, 2 - 3  B ~ :  E t  X i:~ \ch:r arlr hlrnnrrnti~ Rebuttal Affidavit at S. Such an ~ntc~r-c tnt ion ia  clcnrl! 
"Fa ,-2s. & * 



Pftd!-irij~lk:% tT'CiCi ,~ i I - I ' . i , ' ! '  ~ 1 - l l l ~ j p l ~ h  that ~riclude tirnelit~e\s and accruals. and ma in ran  lilr" 

1; 
i ~& :e , j . .  '~i'f?,ir,$[c !r .c~n~ r l~c  ROC. AT&T'\ review of Qu!e5t's records fuuntl numemu5 

:n4,:rlci:.. r r l  i1t.i. I;.tiit!rc t o  l'nllon i~ccsual accounting and to t i n ~ e l ~  book hillable 

I h 
I .  X1u.r notablt. the BOC and it\ current 5 272 affilirirc. Quest  

< ' r 2 t t ~ ~ r ~ a a t z a f ~ ~ ~ f ~ 4  C'orpc~ratic~~~ ('-QCC" or "the 9 272 affiliate") failecl to book c c t i ~  

r~ ;mis~~r in t i~  I.rr.r\tcecx~ July 3000 and April 2001 because the BOC faifccl to bill any  of  

I Y 
~t?t%\t.% , ~ ~ ~ i t l ~ ~ ; t ~ t i ~ > n t i  QCC's rr.presentative elliptically refers to the hc t  thrrl rfte G:i;.ZI'* 

$ n t t r b ~ i p P c  tirnel~nt.ss \\!as not always followed and that "the psepal-ation, postrq,  

13itldirrg, ,uail IzujTnrtlt of' trrtnsactions between Qwest Long Distance. QCC and tf~c ROC'" 

10 ?%el-ti ~ l i t ~ ; l ~ ' t ~ ( \ ,  TIICSS insla~lces of' failure to timely accnle. time!!, bill for sert ice9 ;lirsf 

$.% X Z L  r- ci f l ~ c  rcXnj5 of the ir-ntcrcompany agreements not only conflict \villi GAXP hut i ~ i 5 t . c ~  

t{~1'lk,~\\15;at(* ;i I;ii'k of sufficient internal controls to prevent such fi~i\ur.t.s in the jutiaare," ' 

. * 1 hc 17d'C also looks fol- a regular audit proyam for the affi i ia!~ that cn\trre\ 

1 .) 

f-i?+:3lh,i7t~il,tiancc.-- In addition to reviewing the sufficient> af the 11trc.nrct ~1crq~r.i~-\g.5,  

~knc f r~ \ks  tt3 \ t * t  i f  the BOC maintains an audit trail of past Inrcrr~cr pjxtirrglt, 

.--. * -. -.-",p ,- ---- 
$%~:llhvr~~h I,uuln:ina I1 Order. q[ 378. 
!&I,, h*.crrut.itr~?p So!cguards Order. ']l 170. 

i h ShliiraL Minnchotn Affidavit 'lfv .37(a!: 38: 67(c), Id), and (11): 78: 70 (;I - c ) :  I\)41a - CE :irr~l EO7. 
-' Sklu~.iE, 3linnesot:l Affidavit P 38: 97; 97: and 179. Ql.vest has argued that QCC" Jtd no$ hccrtrrwtb ,i "v,".? 

.xllihath urslii h?:lrch 26. 2001. AT&T maintains that Qwesi's owii records denronstmci: rh;ir Q C ' F '  : l a 4  

rep:t~;*rn\ing rh:at OCC' was a S 777 affiliate as of January I .  7001 : tiowr\cr. rc~rrrtilcs.r. k u i  ellr ti,xtc r)< 'C 
k<arr~\: thr: $ 271 affilinlc. i t  was required to follow GAAP. Failure io follou. GAAP. mrgrcirg(ir, t -  ftrrt 

Ir?iilrrd Irl GCC. Tt~r  Skluzak Minnesota Affidavit details several instance\ wht.:e 1; S M"E5-l t.ii:kg 
i h $ h , ~ ? ~ i ~  ,trtd QII~CS~ LD failed to conlply with GAAR. Id. (TI'j[ 67(c. d and hb; (8 75 ancl '74 re .- 
/ 

Tl~rsni;nn~ hlinncsotn Rebuttal Affidavit at 1 and 13 ("There was difficult! itlentify~rtg (,5tdT :if fi2l.iir- 
rrnn?xtlbins In  2MK) duc to the nlcrser transition.") These transilctions did not get i?t~tl.,t.;l t i l t  i t~~ i l i t t l t i ' i r  

b~3r~ ulltil :ti1 uilfs~dr ci)ns~~Itant lsecame invotved. Jd.at 16. 
* ?n xmp'insr to ATbT's criticisms. Qwest acknowledged during lhc multistatc \v{5-tzrL*ti;tlt~ 11% f ta~ir 3i)tj 

!iui it h;ril "ir!~cc)vsrrrl" that the master service agreement bet~veen the BOC and the 272 :rflitrir~c 
" nma;iX;enl>" did no1 include a requirement to pay interest on past due ainounis, Qatrt c"'l;~rtit.i tltr'iir I = r  f ~ , r -  k: 

L'ISIYPCICJ r lr~r  "crror." but the error \vah discovered through A'TBT's re\.le\s of Qticsr'r- ifcret~rtth.ni,2rt;.rt, tsn.x 

;mx ,t irsulr of any Qu,cct internal accounting controls. Multistate Transcript fcjr Jttnr: 3, 2IXl't at fir. 
' W%4T1Sc.wrh Lcr~irsrana 11 Ordcr. f1 3118. 



inblatftng pul~11c.I~ ilt ai iable accou~~t ing  and f'inancial data. a\ \I. ell rt\ cctlll?cien!i;ll rj;:f;t.' ' 

r,ta ct-2 11;ac tLiileil to cuniply ~ v i  t h  these requiremer;~~. Qive\t forn~erl! ci1~~c1rrzcJ 

~ ~ ~ ~ w L T ; I T c T I ~ ~ * ,  \i.ctl-k orclel.\ iund task orders. and the details of i~ndii.idunI rrrtir.i;tctium 

fttnztl;zllt t o  the agreements and 01-ders. Ah of January I ,  2000. h o \ ~ c \  CI-. Q5.i ~ \ f  v!if> 

ptl%r.t 1~gsct2n1~nts. w01.k orders and task orderh - Qwest no longer pi.i%r. i i l i~ . i i i -#~i~g;~S 

tr;i:;ff~<;t~tir)l6.~; ~ U ~ L ~ ; I I I ~  to the work orders anc!  ask orclers. Such posri i~p art: i l i r ~ ~ i h i l i , t h * ~ l :  ti.% 

pi'ovidr nn adequate audit trail, and AT&T's ~-evieu~s of accnuntin;~ rccord~ ;rnti aitc 

Irrtvntcr j~osrinps further demonstrate a failure to maintain an rtrrdit r e i i f  titr rilnr?rn 

'1 
Ir;anintlCiotrs.~ 

Q ~ i ~ z t  artctr~pts to dismiss these deficiencies as one-tirtw occttrrcrzzex rfr;ri ~t* i ' t t ! j .~af :  

L'r~vxr tflc il-atd~sition from Qwest LD to QCC as the ff 272 afrtf i ; l t \ .  ;rntl fxirtc \iti;,t* k ~ i :  

i;c~n'ccled. 'Thc Commission should be as concerned \\-ith [hi.\ r~~~li;itr;atrirti aiu v-rsli @i:: 

;it.c~,uiztinp safepuard deficiencies theniselves. QUYSE har I c ~ s t p t  , i i i e l ~ ~ , ; ?  hrsrr: n l ~ i i  ta?lSi~rztS 

tbl'dii;ations to account for transactions between the BOC ::and rrh ;i)r911aL~tea f,Jkv,t2kf, tr) t31 

tlvrfn admission. undertook enorn-tous efforts to account for ~ h t .  ~tnrr.r:iciia~rrt h v ~ i v ~ e n  X ~ W  

F%C)C' and QCC when Qulest decided to n~ake QCC the $ 271 aft?l~a~r: - -  itrcttrtlicy 

rCtniri~ing outside personnel to account for (and in some cttsos ;r'c:tic ~,ii&ui~er2i% 

--- 
* t 

Appllcarion of SBC Cornrnunicat~ons. Inc.. Southwestrni Rcil 'I'eli-pllnlt:: ( '~rorp,ri-t: .rt;:t i\rct*!!stir: ,tsr::; 

BPI-! Coamiunicntlons Service<. Inc. d/b/a South~vrtestc~a Rcll Long D!\tnncc Ptri*n,rrti t +  a ,""",? I& 
'I"ciccon~mumcations Act of 1 0 6  To Prok-idr In-Resion Inter[-ATA Scr~3t.r.c 111 'i^:*i:i~, C 6 i?c~~l,>:% % , s  ~ d $  

65, hlcnmrandum Op~niorl and Order. FCC 00-738 (rel. June 3(!, 1(XX;b. fq 4i14-i";r"iirti' ltlf1x5 Ctgttq~ 
4 Skf~~cak Minnesota Affidltvit 'j[(n 66. 67ta). (h)  \\vhich i \  n sumrnilq tot' nulalcicrtii ~ t ~ * ; ~ . f ~ , a = ! : , q b  2;~zb 4x1 

\nolation of the FCC's rulings that there be no summaries]. 07 (m)-:pr. SO. RX I ; ; ! ,  :c:. 11k1  far,. f, 45': I!G+< s 
and 103. ,As noted in this affidavit. none of thc ~ransnctions bet\vern QCC ,rnJ I)z~d:l f w  :is i ~ y : t l i ~ ~ . i j  li.& 
YKKl to h'larch 1001 Lvere billed until April 1001. Thi\ rcsulth in  il ratal incl i ~ t  irri ,i<rdtr ; ~ , r : i  f - :s:t!?.~i . tp~ri~* 

trn~il ~ h c  SBC T c - ~ i ~ s  O r r l p r -  came out. even Q ~ \ ~ a s r  belie\.ed it lracl to post ~trsl~ c tJu.xi i i , i z t * : ~ : f ~ ~ s ~ + ~  p%r$tqrzrfrZ :-+ 
rile work orders and task orders. The e a - n s i ~ e  prohlcn:~ doa.imcnicti ~ r r  ttir , i i t i c ! : l i  ~t ~ ~ - t ~ a r s : ~ , i  3;:- 
cc?tri:lusion that Qwest had poor internal controls and inridcqunic training. 



'< 
; ~ % u . z ~ u i : - . k ! r : d y .  i ;ti f i l intc r r  ;in\;lc:lron\.- Such cfSo1-h demonltrate that VJ~esr  does r ~ v t  

r36'.37ed5 , ~ - ~ ~ b t f i t t  ftjr ;~tlili;lttl t1Aan4;icli~ns in\.ol\.ing the BOC. and only the dccignrttinn t ~ f  

t a 3G.t: &r; 5 I?? :itfrltatc I-esirlteci in many, i f  not most. of thc transactions betv.reen i r  

.,$a3 zhc g7lB Xn' ct-rrrlirlg to Iisht.  Again, the e\  idence del-nonstrates that Qwe\t'< hihtory af 

t ,ii8=vit*iif, t r ~  r q % r ) l  tiug ol~lig:itio~ts lightly upill be repeated in  the absence of r i p - n u s  

Q~$t:'it itl<ii\ nlzscr~.cs that i t  files annual repons via the FCC'\ Automatit: 

% ~ ~ * ~ * ~ ~ r f ~ r . * y  irna! ?+l;ln:~j;cment linfonnation Systems ("ARMIS") that are auccsmpan~cd h~ 

'iSkV i tvp~fl t i t '  Irr\?rpcndent accountants, Arthur Anderseii LLP. which canclurlcs rl-iar 

~JIA E ~ , Y ~ T  d"(~tl~t'l~iir~i~;~tioris 111te1-national ("QCI," the ultimate parent corporation 1 and 

-6 * .  
~-sljr.i~tfg,i?ar~~ uc:~'~ cc?ri~plyin~ \ttitl; GA.AP.- This seport pro\-cs nothing. I fie ;l~tditor ~IFI!) 

t-r:ht(;~'igctj ii \;llly>It' of items LO re;tch its conclusion, and there is no indiciitiol~ Irow trlrtrry - 

t Ir.an%:rcticrn\ Iletwcen the BOC and the 3 172 affiliate \vest includcci.'- Irlricrci, 

ttrx: aridtt .ir.;iah for tlic BOC 11ric1 QCI, and even Q\ves~ concedes that nonc nl' the 

tt;trl;;s;trt>n$ hct~vcen t l ~ e  ROC and QCC, the current 3 272 affiliate, could Iravc bcretr 

+< 

r#ii;tutt~:it.*" ' lhc K C  looks to a regular audit program for the 272 i!fliticrrc for evicientr: iil 

4=,l;i~nrpiii,ie lvith S 2 7 3  b )( 2 1. not solely the BOC or its pru-ent corporation. 

" " <,,--- ., -----.-- 

~J:~;P,I itiii? i ' i ~ n t ~ i l t l s  that 11 i1~~~1111pl ihh~d this tra~lsition of $ 177 affiliates within tllrec iilr\titlts, l,ir ic;%c 

i : r ~  ;.(I:;tl ~ I I C S F I ' I ~ I ~ C C ~  ~lridt'i $ 277(11) for BOCs to bring thcir operations into complianct. nith $ 2 - 2  Se4 ,~: i* f i  
4 "A4 . , . r f ~ t ,  kime\t'r. 15 ~~ la i )~ I~c ; lb l t '  to tllese circumstances. That section providcs a BOC \ ~ * i t h  trtrc. >car tt- 
i.iiny ,in:, ;t i . t ix I r k  in \\ I I I C ! ~  ;t BOC is engaged on the date of the enactment of thc Act 11)iu tii:l1l3Ii3:~~-;~ b t t l t r  

r J"'.". 12n.cst m i  Li S IVEST n3cre entirely separate companies on F e b n ~ n ~ y  S. 1c)ct6. anit tlrr ~ i . a ~ ~ c ~ i t t + i i c  

t r i b f i :  Qbrc*~ L,D to CJCC as the 5 2-72 affiliate occurred se\'cml years after th:u tiitre. Norhrn~ rtt t 2:;. t%r 

ntir Ar! :I\ 21 n~tlolc. nutflonzcs Q\vest to take one year to bring its $ 7 7 2  afiillatt: lntu cornpilarice ?~11!1 2 2.2 
r8ekty kfu~t trriir 1 tars after !he Act was enacted. 
" %clru;ks~~ hf~r~nesuta Dircct Affidavit at 3S & Exhibit MES '277.5. 

f i f  tlrnr,\r>i:i Hc,~nnp 'Transcript at 13940 ( Qwest Sch\~nr t r  ). 

% l i r  41 i-41-32. .it>,* a l ~ o  Schtvnrtz Minnesota Direct Affidavit ar 2S for funht.r r ~ i r r t ~ p l e ~  ~ > ~ h , r c l ' ~ ~  
ijtrliititi'*i\ic~i~% ol'tt~i~. nu&\: ("While thts audit. known as the Joint Cost hudll. doc5 nor fftcu\ .iws~$irali: 
,sfr :ir; ~r1ano~lsi:ip bet\veen the BOC and the 172 Affiliate ....". and ". . 111~ stiiicnlc*nl of t,srttpii;u~.:c 
rsndt:reif by r 'rrhur Andcrscn as part of that audit is ~ e n e r a l  In naruse . . . ." 



fJ.i\c\t ; l l \ t )  rcltc\ on the re! iebi undertaken by KPh'fG pursuant I..) rllc 

13**;1 i ~ ~ ~ ~ ~ ~ ~ n $ l : l t i k > t l  m;~cle kry John Antonuk, the n~ultistate facilitator. in  h i \  sepc-tr: ~ c t  1 1 1 ~  

p,ltt~i;ifa;titil/~ ~ ; I I C  ~oniiiiissit)~is. The KPMG Report v, 3s limi~ed in \ccpc and 

~F~:rr\ctk.ifr:tfc\ nnl> that Qut.$t uras nor in compliance with 5 177 during the tc%f [reritrd 

Aptti dln,upI~ ~lopusi  2001 .?" While Qwest clailnr to have institulrd rcfcinns t < b  ;~Jtlri.\\ 

kt t t .5~  J1~'ficie11~1es. f l i~se  reforn~s have not been tested to dete~mine i z  he~tles rhc: u i i f ,  

f,lcr, prc\ c11t ;-ccui-rcnces of  those deficiencies. Indeed, Qivest does 11or evcn curtcrif~~ 1%13~ 

:he E;13hlC; f.lcport found specific instances in which Qwsst iva, not in ccmipliancc ' ~ r  i f i i  

4 ,777. I T I ~ I C : ~  i e h ~  i~cl;notvledse that its own accounting consultant. 2s u ~ l i  3 5  ATCkT. 

4i.t.ayt.u~~ with Q~vt 's t 's  clrrimr; to have cornplied with $ 2 7 2 ( b ~ ( 2 )  sincc r 1 1 ~  pn*\:t$.i. t a t  thc 

:k*r, \Virlrout additiol~al tc\ting, the Cornmis~ion slrould place iio sc1i;~n~c C I I ~  C,l\t c.~1.f'+ 

yi:rper ~ f r c m i w k  of corllpfiance with fi 2 7 3  b )( 2 ). regardless of ivketl~cr :r Qax r 3 ~  ccrnt\ekft:ant 

:O 
f ~ ; t . ~ ;  i cr3fifiecl the e-iistence of those paper promises. 

Section 2721 b )(3)  - Separate Emplovees 

Quest's $ 272 affiliate "shall have separate officers, directr,r\ ru\cf crr~pltiyi+c.i 

from thc [HOC] of a-hich i t  is an affiliate."" Consistenl with its intsrpretn~io,~ of ipl:ici 

irr<nrihions of 9 272, Qtvest's view of this requiren~ent exalts narroiv, icgaliclric, niaJ 

~cr.t.rni~.;nt form over substance. There has been a revolving docrr atmo%p!:crc rrrtrci:xg 

($t'c'st'a aftiliakes. nirh employees going back and forth between ti lt  H('iC ;artti Q 272 

*..-*- 

' I  - l\i~nrreaota Con~rnents on KPblG Repon: .yetJ FiPhlG Report. 
0.' tia ~sddirion ti7 ihc KPMG Rrpox. Q~vest also nbraincd the decinrntiati of Philip Jartrl-tien. v psrt1wc.i u !  $1 

KI7114G. \v!i<o stated that @vest had adopted measures In response to thr: KllhlG Rcpnn. S E ~ M ; Z R C  
3lllnncsctra Rrrhtiat;il AffiJa\.it at Ex. MES 272.20. Mr. Jacohsen. howe~t,r. :t!rificct clrrl! rftc c~J~~Ic~;c.-F:,  t : 4  

3~trcrcd c~nplo\es<-  n\vnrttness. of lhese measures. not \vhethrr t t to~r  rneasur-c.2 have ticcrt,. cjr u~lt  kt., 

cfiectlke in prrbcntlng a recurrence of the dcficienc~c\ Sound in thc KPMC; Rclp(1rt 
*' 2'; rl:.S.C g 27?rh)c?). 



1 '  
i~%tilt:ktc*.. - TIICSC ; 1 1 \ ~ 1  bee11 \t.idtr.spread emplo!er tilanns, xnd rrlai1J 130C 

. . . . 
c~ttpfr?>*t:t"\ hd\.t' \pent 100% of their tiwe \i'or-kin_~ for the 3 272 afiiliittt.. Tlrc frcc f l c j ? +  

crt'~.nryrluyces h r ~ b  and forth hetiireen the EOC and i t \  s 272 affili;~ic 1'11cllir::tt4 t f l c  

$R;i~.ir'lg of irlfomialion betiyeen companies - includin~ ccsnfidcilti:tl irtft~t'rnar~csn $4 Rich 

sr~zpln>~r.cs ~ t ' ~ e s s ; i ~ i l y  bring 3 5  pal? of their espclience t'~-o~n one crtnrytali> t c i  ;is!rtrhrr, 

'The wtiolrsalc tra:~sfer of employees ar-nong affiliates ant1 cstensi~c cntplc3yci: \ir;u?rr;: 

t l t~ is  suhvtl-ts the purpose of $ 272(b)(3 ) by fostering an i ntegr-ated coi-prtr-arc c ~ d t i : c ~ *  

~i-hilc inail-rtaining only a minimal appearance of separate cornpar:ic\. 

Qwest counters that n transfer- of employees bettifee11 affiliarcti cn~r.il?anic> r.t trnl. 

(0 he expected and that Qwest cun-ently does not haire any eniployccs who  nrc tixrtrtrtl  h. 

c~nc ;lt'iili:lte to another. Specifically \i.ith respect to the sharing of' cctniiJentictl 

itlli~rrnntion, (Qwest also claims that it has irlstituted silfficienr lafcpuarrf~ ttr crr&%rw tttlta 

na co~ifider~tial infomiation is disclosed between the ROC rind its 372 ;ir'l'ifi;lrt., 

'4~11ether or not interaffiliate employee transfer:, or loans are camtniltl or c'urrenrl: 

occurring, the procedures and policies that Qwest allesedly Ii;is adcrptcd dii ncrt. ;;r~ci :$it' 

not. prevent improper- sharing of cornpang, control or confidenri;it infi~rm;ttitju e'itnwytr tr l t .  

cschange of el-nplo~ees. 

Qwest offers as evidence of those procedure5 and policics i t %  ttrr~pi!r~sc ""el9rfr eji' 

cond~ct" and procedures for interaffiliate employrc transfers titaz tart. cLu;rqr;rr;tPie at* 

ternlination at one company and rehiling at the other." Suc l~  proccr1:rrei kgri irt ;lrl&ccr 

the problems. The transfened employees. like a ncv: cmployce, rrru\i aipn it ic!it.l 

-. 
" Skluzalc hlinnrso~a Affidavit ¶ 48( c )-(g). . ' 
1) * id. (]I¶ 52-51. 
U Schivariz Minnesota Direc~~ Affidai-it at 17. 



:r;:r.t~'c&ng ro prc)tec'~ iontidentiat infol-rnarion. bur rhe emplqcet. art. bouncl on!? t ~ c  prc>iz<t 

t l ~ x !  it-thrt~rntinn froin third p;ll-tieh - nothin2 in t h e  Ietter ~-c.cluirt.\ the ~ I T ~ ~ ~ I C Y > C * C ~  I t )  

pr;rtcct t t ~ c  oat~ficlentin! information of one Quest affiliate from disclocure ICI ;xnolhcr 

. - 
i. Q~,x.e\r affiliate. Q\se:\tas "code of conduct" does not e\.en arfdrrs% this i\$\ur. 'I'hsc 

~fncuiucr~ts that Qirest produced thus pro\lide no evidence of any rcstriitirrtr~ i>n rile 

sharirr_r of' conficIcntia1 information between affiliates. 

Q~vest, n?or.cover, concedes that i t  places no restriction< or1 tlte j t l f s i  ti-: ~ ~ r ~ ~ j i f O ! ~ ' +  

L t ,  
fhat u l-~)nncn' empioyee of one affiliate can hold with another rrffilimre, As :A ~e%ti?i- 

notkir~p pre\,ents an employee nith knowledge of confidential inf<Lv~~~:raii~s~ g:~in~bti ,d c i i ~ c  

Qwcst. Cw-np:l!ly from tlansfemng to a position with an affiliate wl.rcre ~lfrrl E : E I ~ ~ ~ $ F ~ C C  ca~f'ii 

t ~ x c  ifltit knotvlt.dge to the benefit of the affiliate. .A HOC cmptoyvt tii:~~ ih  ;r tr,ltoPs:.r;slc 

account rcpresentati\.e for lons distance carriers. for exar1q11c, ivould l ' t ; i ~ ~ :  ~t~r l -e \~ i l~~ i !s t ip ,  

~c-it~tl~efitiv~iy sensitive knowledge of both the ROC'S nctu c~rL atwf t t ~ ~  w t x  t+:cr 

t iraciudin~ type, amount. and location) ordered by its carrier c:usic;lrsrcr.%, k'ct, t5s:rk 

t.r.tlp1oye.e could uansfer to a position with the 272 affili;ttc irt whicir iier ei33f73t9~;t: ,:\iuIu.h 

make use of his or her knowledge to the 3 272 affiliate'!, ccrt.tqx~iti\ c ;rPirs.;int;r?t, 

Qwest also claims to h a ~ e  adopted policies on loitr~eit t.n~plcryc~.rs, &r.tt rtiuxi,. 

. - 
policies have yet to be de\leloped beyond a ~iebulcsus corlcepr. ' S u c l l  padabw c+srfigart i w  

considered as a viable or effecti1.e constraint on the rihil i t> of t i~c H t i f -  ,r:ul i t %  9 2%; 

C i  3Iii1nesorr\ Hearing Tranxnpr at 21 S-2 1 (QV.'CCI Rn~nstlrig 1, wo R ~ ~ I ~ ~ P I I T I ~  l i l~rizi i :*t~f , :  Dn l r ' d  r 4hf-fi:t 4 7  r .  .- 
Ex. ILB 271.9. 
'" hiinneriora Heanng Transcnpi at 125 (Qwcst Sch\\,art7): SCP Seht'i:t~t~ hl~:i,~t'ir~*t-~ I & $ E * L ~  , . i t t & ~ , p t  ,ij 5 
3TE3 272.15. 
I' Minnesota Hearing Transcript at 138-3 1 (Qwesl Sch\~  arty t. 



-. 
ir!i'iliabc to chorc sctntr.01 arid confidential information ti~rougfi clnplo>c.cb? '-Isk.t;:t.d f; i-ni  

Qt$-est-s 11"st transfel- and stinrin_g of employees demo~i~tmic.,  tf~;ti f l i t :  a ( f i ~ ~ p l c ? : - ~ ~ ~ *  

cli'tltc BOC and 272 affiliate are not truly independent. C)\I,.L.>~'+= pAiL~fck. and 

p~-occdurtls I$-ith respect to current and future interaffiliate eri~irloycii. ~ f : i t l ~ f ~ * r %  ;::it,4 Xt~ , r :" r~  

fttrthur demonstrate that Qwest does not ha\-e sufficient srifeguai*~!~ rn pl:rc:sk e:isaarsF ~ I h r t  

cont?dcniial info!-rnaticrn and company control are not s11nr.c.d taet wccrr rfir il.I'BC" ,tt;lrF ikeb 

5 272 uftlliare. Accordingly, the Comniissior~ should conclucic tfrar CJ'cr,c\,r 'au'i ta~ie<k 

tlrnnonstrate compliance or likelihood of compliance with 5 273 h tr 3 i ,  

D, Section 272(lb)(s") - Arm's Length Transactions 

Section 271(b)(5) states that the t;, 272 affiliate '"sllail crrnducir ;afi tr,rst*,r;;t:itjvk u l r R  

tlnc. Well vpcr:icing company of which i t  is an ;iftilintr on ail arin't Cc*nrgttr f f ~ . c t x  ~hgiI5 i k a )  

 tick tronxiictions reduced to writing a ~ d  available fbr pt~hlic insPe'clio~te'"'" Tiic Fz$-'[ I ,  tur 

I :. 
rtis ,4~~.0ll1l1iilg Sqfcg~~clt-d.~ 01-der~' and Non-;li-c.rturrti,lg St!i~#iuip.rft I)nit,r, it* 

p~amulgated rules and requirements that must be folionw.l to d e ~ ~ ~ u n \ f ~ : \ i ~  ~ c ~ i . : ~ p f i z r ~ ~ i "  

ic.jrti 8 372(b)(5), including the requirement that rill tr-ansactisna tw pr?>trJ iir fiw ~ W $ X * ~ ~ W Z  

titithin I0 days of the transaction on the company's i~omc page. "['rfjlr du=~s~kp%tiya i.*$ %l?r: 

asset 01. service and the terms and conditions of the trat~suctirrr~~~, t 5 l ~ t k ~ i E t I  Igq: ~ l l i i ~ k ' t r 3 ~ f ! ' t  

,. For es;lmplt.. Qtvest's "loan policy" \vould still allow for the loanirlg of Eirr rn~yli~ail~: u1j.b t , . , c . r l , ~  $ 1 ~ .  - 
th:w 1CK)F of the time for the 772 affiliate. as \yell as olber methods ( ( 9  cu~~ulntcitr tie ~ L ~ L I : ~ ~ : ~ ~ - ;  XrB ep- -'+.=$ 

pcrlicy. .Yep Skluzak hlinnzsoin Affidavit 'jl 54 ( i  - j). 
'" 47 U.S.C. 4 273(b)(j). 

4 0  ~\cc.crrrrlzing Sqf2gucrrds Order, I 12- 166. The relevar?l paragraph ir"gariltlf~ pxe i fng  1 8 )  t l l f i i @ C f l i ' f b t  E: 

pmagraph 117. ATSrT peneral!y has not contested the prices pnici for senirce,. ext ejri 1 ~ 3 3 ; ~  tit,:$ tk rs  
irppciu- excessive to the point that no non-affiliated thircl party ~voultl nv:lll tl~entir.txr.* ( t i  st* .~;:;edaetii 

k?etn2crn the BOC and 9 772 affiliate. Instead of allouiinp subsidization ht b ~ l < ~ ~ t - t , t r ~ ~ ~  ~ E L , ! R $ ~  FZ dgip";I$VB 

tl~rtt oiic company is effectively being subsidized hy ahovs lltarlcrt co51 pri~7ty- i! c 'zB.tt~~aS. &l;%$~,.: r i  

~ l i i i d a ~ ~ i r  2 109(a) and (b) :  170: 47 U.S.C. # 754th). 
"' Non-Accounting Safeguards Order. 19 1 - 104. 



i . L  

drrriilcd to ; L I I o \ ~ ~  [ the FCC] r o  e~rtluatc any cornpl~irnce i s  it11 ix~r. . r~ ,+>iJri iggr:f  ~taL=- 2 'i 4 , ; -  

FCC has funher obssned  that failure to tcttall: ci~\i.to\c ~f-rr t,iCt;tiP; 'L*; i i i , i r w :  ~ E - T z ~ C  

I?etwi.een 3 BOC rind its 3 272 affiliate "dept-i\-t.s uttafiifinrstd pnnac 7e + r! f%$c 11iIa ' T - ~ W X ? ~ = * : I  

1~ccessar.y to take acivllntage of the same ratil-5, tci-ln~ 2nd ccr~~rfitr~rrrs t ? k p j 4 3 %  %$> 98:; 

130C.s 9 273 affiliate."" The FCC has furihe~. c~nl~ant'eif i t \  c t i * . ~ D n r . ~ i i t < *  .rGi;38$4:rf2:it = 1s: 

- .  
subseqrlent orders eicaluating BOC applications.'.' 

As nfi initial matter, Qwrst has been ulrclcr ;tn nbligalli~n e r i  ;j~;;i,i~,~* ::;~Px,% gb;i:+, 

since February S, 1996. and post tr3nsaction.s since A u ~ z E + ~  12; ! ' i $ f " , ' '  ~ L Y h 4 ~ 2  , h 3  t i  .a 

acti\.ate its website until September 28, 1998.''' T h e l ~ f i ) ~ ~ ,  ~ j t $ ~ ~ % i  :a ,rr;y-,f a*;?,=$ 4 * G ~ , p ~  :.s 

post 311P transactions to the 272 urebsite. ;i[tl~otigll i f  ji;llcaf ( ~ j  Y:"' irrQ.r{;y,i;i,3iFA ,f lF,5d :jl;- 

-17 - < release of the osdes. Qu'est has not rehutted huctr t=*iclctxiis,  It txts5, rS\urhv r 3, k,ir 

violation of the $ 273(b)(5) requirement\ and cr>ilv:ir> r~j&-gr~ r g k r  f-$v++gteudt I t j ~ - ~ i ~ ~ : ~ ; r + i i * z i  

claims of :In unblemished record of $ 372 can.rpliarsilc 4r:iei fhs: pr,s%.i+k-;"c L:! f7% %:c 

d' Cory Skluzak on behalf of AT&T Itas Jeacribed QJrs;rsu\ fkiaii:sr~~ BV i*x*,&x&; 

sufficient information in its postings after J o t ~ u m y  1 .  2FX?L3, LizltJ I"FW :I? ,"f i%Ff~-$ :r sx : i i ~ t8 i ' ~  ,:i:: 

number of instances of Qwesr's failure to ensagc in  "';mtn'z Ie~tgrlu" ~ , : . F Z * L ; L % B ~ L ~ ~ T ~ .  ;iir'i$ :- 

pose trarlsactions within 10 days of the transac~inn.""~nr.it aresctdirig~~; r:'.ri~z-e 5$i3? :te 

pricing and posting methodology is consistent cb id1 Ft'C' pi~~cg-ka~t ,  pfi, .rtRt ( $ a <  

4: Accounting Safeguard3 Order. qf 177. 
43 BellSouth Louisiana I1 Order. 'lj 375. 
U 

Ameritech Michigan Order. qq -367-36'1: BeIISou~lt Louist:lr4.t [ I I  ( tflf:z ?$ , ' 

4 C Skli~zal; Minnesota kffida\.i~ q¶ 57 (n. 641-58. 
Id. 

4- Mulustate Transcript for June S. 2001 31 46. 
""~klzak R4innesota .4ffid;lv11 'lj'lj 66 ((1-r). ti7 ~ ~ ( ~ n t i l i l ~ l ~ ~ g  ;~ t t  i'krP~~tt.itt;-i I:.~-I- '?.?~q.- 2,-q-p : r  . ; +***.  
specific "billed a r n o u n t c  werc no lonprr po\tetl t:) the  \cc.i? ,rw f c f  9 *': 4 t ,', 6 ~lt- , .~.  ,- I - ,id. 3 .  ; t .. 
dete~nline ~f Qwest was In  compliancr wlth the FCCa\ acccjurrttrtg ritlc3 i\ ctka*rtt %;$ -. rir; it-E,- ; L + + ' ~  .Q -iii*, 
now considered confidential and available for inspccttau rml? csrt-*$itr &tr,[ :r!rs:n r?x~,t&:cr,- ,< *,.-I" 8. - +. ,, 
agreement. 



FCC's approval of' posting5 b) Southti~e\tt't.rl Brtl Tt.lepi?trirc C ' ~ t t ~ ? p 3 f f ; ~  i "'5SJd*"r :a 4%:: 

SRC Tesas 27 1 proceeding. Qwest disrnissecl its failure t t ~  tirt'tctg Pi1.i It-ir: , a .  :ia',:sev .i.. 

predatius its designation of QCC as its 5 172 afllliatc it? :\l.tr~tr ta#%i. , i ~ f  L~*j:$t;-i i,t- R : ~ r t  

its decision to rninin~ize posting detail after Januar! 1. 1T$fX_i, t i  c ' x ~ s J ; ~ . , ~ : ,  * , i i ~ . : : * ~ ~ ~ ~ ~ ~  g--- 

the FCC in  the SBC Tesas 27 I order. Oncc  pin, Qtv(;l-~"& 123nb'@T% , s B ~ ;  f i i ' r a t , z % g i . ~ ~  

interpretation of its legal obligations demonstrate* rlh f trrhidsn3rtil:d cirVS i.!!irti-~:;.;. +A+ : a 

comply with those obligations. 

+'?- AT&T and Qwest disagree on the dare \~hen 4iK-C' k?e~;ttxr~,- a ) % ?  r-+t'+- fZ , 

affiliate. ATSrT's position is that QCC took oit rh:ir wig \ttxtfp ~ I - a t v  rile;.: r:{:F 716 4 S.r iqL Z1%-8 

0 .  . - and Qwest (or, at the latest, on January i .  200 1 ,  i f  rlir! 5 ~ ~ t f ~ t i i 5 ~ ;  -3 @@'!r. wi:k?*: t j 5 *s~ ;  

rnaintoins that QCC replaced Qwesr LC) oil M:trclr 2 4 2 ,  :[pi;%$ fqlsg::c4g zkr:iigt?a~j-i.. $ 5 ~ .  .%~r:,$ 

despite unrebutted evidence to the contr-:try i'rsrrn rrmic: i ~ f  :$.I Y T S L ~ X  ,tZgi~tGC>a $ 3 ~ ~  I ~ , @ G  7 %  

* t4 .p3 ;$r  criticrxl to a determination of tirhether QM'c.~~ u.;ihr jtk ~ c > ~ ~ i i r g l d ~ i ~ ~  c '  "7 ~f.ka 1, b'ii; 5 :it. * 

the last half of 2000 and the first quarter of lWI .7?iztii rtlic d*i;pta:z. tltnt-.t&ci".t e*: 

overshadow the larger issue of hu\t. Qwest propo~tb fc: t i t ~ t t i t ~ r t ~ ~ ~ ~ z ~ . ~ , ~  + ~ ~ f < t ~ F t . f ~ ~ i l (  $9 21j1 

9 272. Qwest purports to have designated QCC :xs the 4 9 2  .sntiPs:~tii. +if~JFj.> *4[t+,~-fJ4l; l ;  r :  

has retroactively docun~ented affiliate tr~nwctioli3 ;ir:d ~ P L P ~ ~ c ~ < E  iTtsie:i :nxja P L ~ H J ~ ' F  f ~ :  .X 3 2  7:: 

website. Qwest thus seeks to manipulztte its Icgnt ohiraaric*;r.= .n ;p  $:r $?kc :,r, ti, EZ. 2 i  j ib 

. Y created. Similarly, Qwest apparen~ly break\ iirltvn a "ciz~~tc uiFrccixf=:rt; FF::~~ 1 2 1 ~ 4 t ~ a p : ' . =  

transactions. as a means of avoiding pricjry rcririfri*itirrr1., tf.r,s; = S E ) : ~ S ~ ; ~ ~  i\,-+g 'r', 'ik-d-2 &,s; + 

1P Sk1uz;rk hllinnesota Affida\ ~t Wql 1 10- f 1 .  
i O  Id .  at 112. Qn Septenibe~ 15. 20(30. ;t Qlie51 i i~tvnlq i% !5itrl', - ' (~~:YL'+E L. i t 3  2! : r -  %;i-,- + +  .r - - -  ;P-I i, 

transition plan for another subsidiary to bccomc 8 2 1  rimy$f:+tnf ' 
i l Qwest does not dispute thal QCC did nnl poht r l r r ~  tr;!nbr?,tt4qrt fir! rip: gin:;ii~~f j:?i; t.;,,"c"$?: 

that not one work crder fcrr sen'lces p r o \ ~ d d  by CJC 10  CJt Cf' :$ttl f r r r . ~ p . $  r - t P u j  $e;:r*:, : ~';)-~ 2-  *-'ig.* 
- 

2001. Regardless of $ 272 requircntrnts. Q ~ t ' s 1  h3ci csi,61irr$: ~rbh$:&ta.v~ ksi ~ r l : ~ F i  % z ~ b  3 : ~ ~ :  E ?, 2 -  

accounting rules. 



i,' 
itpidiiztd. Far from dernonstmting Qu-est's adherence to 5 2?2;hr(5 r .  kncil k:,:ctal:*ri:l:l~z 

shi~tvs only the lengths to iihich Qwtzht ivill go to claim. it h i l t  cf'fr'ct~:i:l> i't .:J~TQ:, 

compliance with its l e p l  oblisations. 

The sufficiency of Qivest's transaction pos~in_gs i h  V I .  a ~ i t l r h ~ ~  hur-cn,,srl-;plC id rlkzr 

:~pproitch. Psior to Januiuy I .  2000. Qwest and its 4 252 a f l f i i i ~ i a '  pii*3t.-'cE ~ k r !  tlnT) 

:rgreclrients. task 01-ders, and u*ork orders but the detail of xervicr.t crl i l r , '~ t l% prr~ft,l;-*,:~t 

under the orders or task orders, but Quiest 110 longcr 1>~7%ts "zich ilin I~:CI:-~C~:," + : ~ ~ + ( 1 5 6  

and claims that such information is confidential." biilster i l ~ r ~ C l ~ l ~ ~ f r .  ilu:l, tiidti-r . I I I~!  

task orders x e  IIO more than an offer to provide scri,icrc ur itcrrv, ,kt -..i~rrfb- t ~ t c f : ~  wftv-. 

and conditions. Without posting tlle detail of the a::tuat arnils:tctrarr, fliv ILctirif it!, fiz*: 

actaai service or items purchased and the amou~lr t~ctually riaid Lc,r tfre tc.t= =vr B C V U ~ :  

actuall) receiined, no company can evaluatt ~zropcrly u'ilcrh~r i t  sttrtrld n.srsi  $1~2 i,.ri:tc 

service performed for i t  or purchase the same i ten l .  Xur c;srr a civi~p;tti~ 123,!nil3~~~:y3$i:?v*,~, 

sleets to take the same arr:lngement detennir~s if i t  is ret.t?iiring Ifle ?s3Ef?c Y'bkiCa, k r 6 8 ~ *  ,tt;rl 

co~lditions without the detail. because the detail rcflccls wlsnt w,t\ :rzrkr:nll:, it*t?t;Cb;t'+X ,.a:?d 

paid for, not what was offered. The detail, ihel-chl-c, nist,~ jxrmisr tj.2r!si.bti*$i LA ttv fd:fr;i~~* 

to fallow accounting rules and provides a means to detect di4crir11iru8titra~ f ) i ~ b * * ~ i ' s  

refusal to post this detail thus undemmines and thwarts the goal3 crf tX~c p(,)trtft!:. 

rSeq uiremerit. 

'' Sce Selwyn Minnesota A f f i d ~ \  11 39-11. 
i i Skluzak M~nnesota Af!ida\ ii  YIq 63 (the procedure pnor Lo ,Iff(if9r. 7tl, :"3 i,).i-Lr--*.r . r ~ - b  kp- , . r d  I,:* r i - i  - ?.. - d 

t o  have at least atrcn~pted to con-~pl!~ \vlrh [he filitlg rcqll~rer~~c~rt d~~rrrtgi t f t $ r 4  per:.rl ,iirl~i::,.*f: 8 % ~  ., : -$ 

se\'cml instances \i~liere transactlnn.; \\,err: not posted t~ntcly. 



Q~vcst puqlol-is tu rely on ihc Bell , t r i n l i i r ( .  ,I'I.N. 1.0,-i, 0,-dt.ri' and  tire 513i ' 1%;. 

~ ~ . c i c . r - ~  it, justif! its insufficient postinp. Neither order ic. \usceptihlc" k i  f,l\~e.r*+~ ~,:.;;fri.:%eif 

inter'prctatio11. The BL?//  , t t l ~ r r l t i c .  hlc\i* Yor-k 0 1 - c l c ~ r -  doe5 not sfate [hat [hi-" H C X '  ~t1;:c;"J i;:rC 

pt-ovirle derail or \.olumes. hut provides only that: 

Bell Atlnrltic disclow, "the nunlher arid tj9pc of pcrmnr~ei ;$\%ig!~t.ri I X I C  
project, the leipel of expertise of huch personnel. ant special 'qrripm;~errr 
used to provide the senice. and the length of zi~nt. rcc~uirtlcf i t +  crintplrt.c. ~kr? 
I~r'oject."'h 

. . dli I he. FCC in rhis paragraph was talking about the descrij3iic~n\ t l r i  I ~ I C  \'str4~%iic r % : 2 %  c+$+lic 

cannot be co~lsidered words of limitation hecal~se i t  uoeh nnr \p113k ill' tttc O ~ ? ~ i 2 ~ ~ { k r 3 ' l t  

C 7  

post rates,-' \slhich even Qwest does not contlsst is an ohligaticsn. 

The SBC Trs~rs Oldc7i. cimi1a1-ly does noi state thar t f ~ c  BOC' trr?ce,i~B p%kq=:, rtii,- 

detail or i olurne of transactions. The FCC mercl stated tllat i r  ftrrtllcl rh;rr fit<: gwrEtlP?, 

on the whole. were sufficiently detailed."'" This 1;inpuagc ait*~ne i;ifiG.ii lw s-=et! ? t i  iit*-iilt 

not postirrg the detail of transactions under the wor'L order$ o r  11;r.ik orbisrr-s. f>t'iecid= 

alleged confidentiality concerns also lack merit, pal-ticu\i~riy 31s b;;Dkt ~ t j  Q w c : ~ ~ * * ~  jgia:! 

practice of having posted this infol-mation publicly ant1 I I I C  recent FCf' i~i"Jl;.r T(I;I~%.!.B~CEII:Y 

5.2 Application of Bell Atlantic New York for Pro\.ision of In-Region. Intrrl.,.iSi ?, t+c:xi,g:. ~ r u  %:+-is '+ rc: t  

Stnu. CC Docket No. 99-295, Men~orandum Op~nion and Order. FCC W--d$i-l; #r,,l L k h  2 I, ylb,*r~ p$ ,sf 
c "Bell Atlantic Nsn? l'ork Ordci'). 
-, i 

Applicntiori of SBC Comn~unications. Inc.. el 31. for Pro~is i r~n of In-Rcg-trlrt tcttirri.,"= W;~=*!S~,~LL 7~ 

Texas, CC Dockct Nu. 00-65, Menlorandun1 Opinion and Order, R'C' I#)+2:S (rcI d ~ t q i 4 -  2fi&$*\ t i$'+. 

("SBC Texas Order"). 
S f ,  Bcll Atlantic Neu Yorb Order. 141 3. cluoting the 13t.11 Soil111 Lotr~sianik I 1  C l r ~ X ~ r .  'ij 3;- 
5' 

See An~eritech Michigan Order. 11 36s-69. 
'. b SBC Texa-s Order. ¶ 405. 



pu\?fic ctl~clo~urc. o f  ~~uc l i  inSol-mation :I\ part of tile biennial auctrt citr~ductt.~c! pur kiacsnt I i a  

- ; l &  

1721ci). 

Qucst must timel' post t~-nns:ictions betusen tile UOC 311iL l f~c  9 -775 ;tflif~;jtc g r ?  

rhc xtcb sire i n  t l~e saltie le\rrl of detail a5 @vest fort~lerly pc\\ltcl \uch ti;tn\ititic.ri~=. hrdtrrc. 

J;trirrar) I .  2000. ro comply with # 272(b1(5)  and FCC order\. Q\ie\r i t ~ r - r i . . r r r i )  ~ < f t i * * ~ r  DrP 

cio so. Q\\ C A ~  has a!so hilecl to make timely postings i n  tire past a~lcl h;t \  dcstltcrf it:, 

et'fr,!-rs to a1-oid1n2. rather than complying with. applicable rc.c~uisen~cni ih rt ifit' I-tIfC' 

and ilae $i 772 afliliate deal with each other at "arm's lenyth." C:nrfer. rlreir. cir~trrsi.tl;ti?ice~~~ 

tile Coi?~mis.sian shoulcl corlclude that Qwest has hi!ed LO tf~.monsrr-atc ~ l l t l ~ h ) ! ~ i t ' l ~ i ~ :  <,i !he 

iilxr.lihood of compliance \vie11 $ 272(b)(5).  

E. Section Z"i(c)( B ) -- Nondiscrinlination 

Sccstion 2 7 2 1 ~  1 ) pro\'ides that a B0C when dealine it11 i r +  ? 272 ~tflila:tic, "tii;t> 

13i)t r11\i*i7111ii13te bet\\ een that . . . affiliate and 311) orher t . 1 1 1 1 ~  rn ihc" prhx I ~ l t ~ i ~  tl.1' 

.>+? r 

pn~teiwnienr of ~oodh.  sen  ices, and infonnation. or i n  rhc c.\t;1lrii4rnncrli ct! "t:lilr;~l~itf% 

Ttxr FCC has conctuded rhar "tlae protection of 5 272(crt \ ) r s~ rn t k  l a )  itit: i,"tz.irtf, -~crt :kc, 

tiicili~?, or infonuation that a BOC prm~ides to its 8 177 affiliarr."'" Xfi4rt" ipect:icidij, 

the FCC "constnue[s] the term 'sen-ices' to encompass an4 sert.icV tlre ROC' prria. Idri. ti, 

its 272 affiliate, including the deseloprnent of ne\%, sen ice offcrir~~.s.""; 

' i  .&c.coi\ntrrrg S;tfc._ruud\ Cnder the Telrconuniinicat~on\ Ac1 o f  19%. h 277' t r f  J Utcrirw,rl hurfrt Pt~*,l;.~3~~3;- 
C'C IZrxkrt No. 96- 150. ,\li.r7101-nn~l~ti~r Oprrrtnr~ r111c1 Ot-~1-cii.r-. FCC 0 I - I rzl. Janti.tr; & { I .  .?ttir,i r i b 6 L c 7 r .  2 ".: 
( ;~~l/?(ic~~zli~ilir\' Ordrt-); 47 L S.C. 9 273d  1. TIUS recent FCC order addrcszcl* k'rnri in C 'a l1 .111tr~i i : ,s i1>11~~ 

Inc.'s request to keep certain ~nfc)rn~ntion contained In rtc, ~nlrrai $ I72td I hicrtnrizi ~ : ~ i i f t  li:f%r-Th : , r i ~ t & . f i ' i ~ i * ~ ~  

mti unnrailnble to third partles. 
CY) 47 II.S.C. 4 1 7 3 ~ ~  i ). 



re i lu t rc~~~ct~t \ .  Q\vest3s \\'itnei\e\ hr1t.e testified that the "BOC I., cctrnrniiti.tl ir-t 17rr*: aaliii;: 

i t s  \cr\ icec to all of its IXC customer-\. includin~ the 272 afi~1i:trt.. ,111 ;I 

n '.f, 1 
bns~s, bit( the eviclence pro\,ided in support of thL1t \t;~ttlr~~eiit jcn1~111111rart)'~ g ! i * & f  .fix* 

opposite. When the 272 affiliate requests a service that ihr BOC I l ; a g ,  rttrl ~m:\ tcir.tqJ> 

provided, tile BOC imdertakes a business case analysis to determine hrri.rer i r b  plk~i i r k  

that ser\;ice.""l~e~~ an unaffiliated E C  requests such a senice. tzov+~*t i=r, F!U: fhg f (  ' 

j~erfosms no business case anrtlysis but provides the seque.iicci 5t.n i r c  r t ~ j b : ~  t r  r f t c  wr%- r-:,; 

6 5  i\ ct~i~cntly being provided to the 373 affiliate. Q u ~ s t  thus ~ * i i l  cf;cittlcq~ net? 'urr i ii'i' 

u f k r i ~ ~ ~ s  in  con~junction with its 272 affiliate bur u~ill no1 ~ i c l  hr, i ~ r  ctat;/urr~rrorr ir i r i r  

un;lffilialed TXCs. Such disc~irninatory ser-\.ice de\~elopl-nrtlt i.; n pritrrii :~rt*f i '  t t l 3S ,k t r c+ t i  s r t  

$ t 7 3 c ) (  1 ) 2nd the FCC's /Vo1~-,4cv.orrrlri1lg S~!fkglrrrr-d.v Or-c!c*r. 

I n  addition, Qwest fail5 even to addr-ess sc\-c)raI unr-fcl*~ahirt;::: fitzat ih+ i.fl.l.' h~.;  

rcvie\\rd in considering ;i BOC's compliance ~vith 4 2 7 2 i ~ ) i  "it.'"' I'nr! Sk:iua,tl, ; ~ i ' r x i ?  l$,;*, 

detailed se\ era1 transactions in \i*hich the BOC has psovidutl ir:urc fii~trr;ihtu: taciolfttcftt ti, 

its affiiiriles than to nolaaffiliated carriers. includirlf a Iach cjt'!irnt.I> $V\firl;: ;cfttf 4"..i>$Lk~yp41' 

and the failure to c h q e  interest on late pa>men[s."" 

P a ~ ~ i c u I a r l ~ ~  u-oublins is Q\t.estas use (or- potential ii"tC)I of' :11fiildl%+? i ~ t  xf te ik  I f ~ r :  

BQC'b legal ohlig~tirons. The EOC. for example, has bctrn circutztvcrtt~~~;~ ikie ;.ik*sr- 

ckiscrinlination ~3feguit1.d~ by using a non-272 af'filiare ta dc*~c!tjp irrnpit-ar~~tiri~rrf.r t t r  t k  

...... 
"' Sch~vmz Mlnnzsota Dlrect Affidavit at 76. 
'"' Id. Edxih~r hIES 772.17 nt 1-6: Minnesotn Hearing 'Trarlsct~pi ill 124-15 (4jueic  at::-. 
R I  Sch\vartz hfl~nnesota Direct Affidavit. Exhibit h4ES "72.17 :it 7-8. ;tf iftft~''rr*t:l  ijdd:tfqy i r:*f~-;+rnp :r ? i+' 

3S (Q\vrsi Schwartz). 
SIJLIZ<A hll~nnesoia Affidaleit ¶ 1-10. 

"'lil. qffi 130-39 & 41. 
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eort~pe tiratqs. 

Ry shil:ii~lg services and facilities among affiliates. the BCIC ::rrd she 572 

itX'I'iliarc can ~rtwticipate in joint planning, design and de\.eIopmrrat a. id pril%*idr. Ei:k-.~$ 

ex~ksirrrgs scrvices free of the srrictures of the nondiscrirninatia~u safi.-gi.ar.dx in secciom 

ZS! nnrl 272." Such manipulation is emblematic of Q\vest.c approach io $ 272 - t i ,  

circunl\lenr legal recluirements where possible and to undert&s the bare rdlir~nl::a~~l Qn:rsr 

i lcfizvcs r3ecossar.y to comply with the narrowest, n~ost'fom~zr:isric interpretr~tic:m cietf tfit 

trc~t~frrr'n~'rats chat Qwest cannot avoid. Such 3n approach. xs \well rth Qt i r rs t 's  .i:~jlure to 

-.. ,----.,*- 
*. 

e c{ 1:; 
" 5lmqwwr3 Hcmng Traxwnpr ax i 14-7!) iQ.r\rst Schamzi-  id zi 21 3-1 h i<fve-.-.: Br~zn;arn;~ - 
* f t i ,  :gi t 20-2 ! i.c;t\*;il.:l~ S c h v . ~ ~  r .  
' 5 r k k ~  &;ti O\\CSE ;ti$it d ~ i f t 3  FST=iCe< Up ID QssCSI SCP~CSI CC~~OT~?I~?E.  'L. hjif'! $-- SL-~CE,'~ '3,- $".G'"*;7 rib 

kjbh fpX,c,l sn!l f>CC, clrcum\cnnog 4 1-2 rryursenwnt> S ~ Z .  Bm~+: l i ?~  x+'I~n:x,-*. z4 %-:,'r-.r,?:a; 4:Traj -: i: 

2 5 ,  i;kl\ya!, 33inn,-~ta rkifi&\71 I i 1 . a. i 2-. and 'JI i 56 %;k:c~n iT?'T Z5;k.r- =i-- c+r ; .' . T-. ;?;= 
t-t~js$&an: ui QCT' s 131i-,.rlAT.% Itmg-d~srancc 





kkt:zp;se.-, : % r  t l  i1hc.l~ r t ~  c'tt~np!. ii t i l l  $ 2-i2(c]( i 1. 

4. , ----- Svctitrn 272(cj(2) - Conlplianc~ IJ'ith .4ccorrnting Principles 

% - % t i c ~ ~  1 2tc f( ' 7 1  r t lc luire~ the BOC to account for a11 transactions iiirh the $ 272 

,ril,FIz,itt: i r i  ;ri~cc~t.rl;rnc'e iicilll accounting principles "designated or approizd" by the FCC. 

- x  , 
!*tie I.,<.'<" tl:~r I~cld t1i;it tile BOC must comply with the Pa-t 32 affiliate trdnhaction 

7 1 nrtr:; r c t  cncisf j  8 3 7 3 ~ )  "G AAP is incorporated into the Commission's Uniform 

9 7-4 
St-l+-fclt~ t r f  A~.!,-ounts [Part 321 to the extent that regulrltory considerations allovmr. 

I~t)s~!~ertriut-c, i7at*t 32 states that the BOC's financial records shall be kept i n  accordance 

- - 
r v j t l i  1.3$1 rt,lY 10 the esterit pennittecl by Part 32." 

4% i t . :k% c-li?iuusxed above i n  the contest of $ 272(b)12). Qii~est ha5 failctl ro f o l f o ~ ~  

rhe fzlC'C"'x n c c ~ ~ ~ i n t i n g  rules and thus has failed to detuonstrate compliance, 01. likeIihot>cI 

C;, Section 272(d) - Biennial Audit 

Sccrio~i 272(d) establishes and goveins the biennial audit that is conducted to 

~ir;;lusintrir c~tnlplinnce with 8 272 after the FCC grants 5 27 1 authority. Q\ilest ;skx the 

im'ranni:ui~sio~~ to p u t  substantial faith in this audit process as a means of ensii~ing t11;lt 

~'J\~F:sI complies with 9 272. The first biennial audit, howeiier. will not be conducted until 

cinc: yc3r slier Qwest has been granted 5 271 authority. The easliest that Qtvest could 

V V C I I  apply for such authority in South Dakota would be some time this summer. and the 

r,trliesr rile FCC would grant such authority would be 90 days later. The initial aiirfit tEltts 

7 >--- 

t - -5'7 a.1,s.c. $ 2711(~)(2) .  
, . 
' b't'iitlrl:rrrric. Ne*\l* )'orb Oi~lc~r.(JI 415. 47 C.F.R. Q 37.77. 
" iii~I!Solrth f,olrisitiirct I1 Ot.rlcr q[ 338, n. 1016 (citing 47 C.F.R. 5 32.1 ): 47 C.F.R. 5 31. 12, 

-'r 

-17 C.F.R. Q 31.17. 



" ' : ';': ' I i  
* . 

: 2;i,:ci.f :;:-I- it ::t;-~ i~r;~.r%i'n y'rtYinrlr c t  2 t X ) i .  . ~ n d  r51r dudit repi:rt IlILc"l> t 6 t ) ~ f ~ I  

' ; +w a > , 3  -.,; . ;P:~-  i - ~  ; tperec t i  I '-I.$ rn+-q&i rrf~er ihr: z d r :  i* ct>nciu.,-tcd. The earlic%~ tixrt 

- .  
v t L ~  5 1  x * : a ; , i  iftc thL- i":ci$!f, :z!. t]p,f b ~ ~ j ? ~ ? ! j j  a ~ j f i ,  $:rtrrc.fc?rs. ;a c??JId he '.i_ln-gc* ?:i??e lg 

-, 
:jig ipt,j 45:22i~+i c j f  l i k  1,; -- <it cr 1% it >r;irs, ftgn-t nou . - 

181~ C ' ~ T - C ~ ~ ~ ~ I ~ ~ ~ I C > I  ;ind affee'lrd parrirh cartnor hope rcj fltlt c. an r f kc~ t i  e rc~nedp fc;,it 

f 21% ~ : W J ' <  i \ i ,rf?r'~rt~~pfi;~t~cc I'~.II!I 9 272 if iuch noncompliance i \  nor diicu;c"i-eJ unli! ti\cir 

>csra,, L I ~ .  r?~i~t.t!, ,\ftcr I L  OC.ULI~\. T l l ~  biennial audit t i ~ u s  ih  rlor a ?rue?>titute far c~lrurirlg 3!'1:~1 

Qlt$-ci;t h x ~ : * c ~ I I I ~ ~  ccinlplies and likely \ r t i l l  continue to c o n ~ p l ~  ~ { ~ i t h  irh obligaiions under. 

7'7 1 9 tf. J $1, 

1 .  Section 272(c)11) - Nondiscriminatorv Access Services 

Sectiotl 272 pi-ovides that :I BOC "shall fulfill any requests from an uniiftllfiittccf 

cntitr, ttsr teIcpl>~)nc exchange service and exchange access within a period no longcr tflari 

olrc jtcriocl irt isl~icb i t  provides such telephone exchange service and eschanse accttsh ru 

rlsell'or to i t s  affi~inrcs."~- The FCC has concluded that such n reclur\t "i~icludes. hut i s  

w i t  lirniled to, initial installation requests, subsequent requests for improvement. 

upgritcle~ or- moclificntions of service, or repair and 111ail;tenance of' these :,enjices."'"i~c: 

FCC:' "also conclucle[d] that the BBCs must make available to unaffiliated 

r'tlkiti~:sinforn~i~tim regarding the service inte~vals in which the BOCs pro\.ide s t r ~ ~ i c t !  ti3 

, 7 7 0  thi:n~stllves or 1l1eir. affiliates. 111 addition. "regal-dless of the procedures t1;al a BOC 

" -  - " p -  - "....-- 
* Set" hlt!lnr.wta I-learing Tlanscl-lpt at 192-44 (Qwcst Schwnnz); Id. at 37S-79 (..ZTc!T Shlu~a1.r. Indcetl, 

pi.:rii tlkt: pr'eccdent of the filing of the first 9 2721d) hienni;il audit reporr rthnt of Vcrizon - Nu\r Ycll-li). 
c.vthn i ~ n  rsiirntitc of tltc first quai-Icr of2004 Sol. 0wcs1 n ~ a y  I>c oprirniaric,. Vr.~ i rc \n  11cp;1n oFl;i.rilrE* tn. 
~cj,:lon. inlcrLA'I'A Iclecor~1munic:i~i(~11s services on or nhout Jnnuu j*  1.  1000, but siplificani pottic~~is or 
h!unni;il :iudit still have not heel) released as of the end of January 2002. Src . .  I'c*ri:o~t ,772 Cilt!/iilt~ririirlitb. 

= ,  . -. trr 1 .  CC Dvcht.1 N o .  96- 150. '11 -1.. 
-t7 I1,S.C'. $ 3 7 1 ( ~ ) (  1 ). 

,. Nrm .Accourllir~g Safeguard< Ortlcr q[ 339. - i f*?, '1 242. 



i i l i r l \ t  rx;$rr:~~c t hait thclrc p~-occdii~.ck Ineel ?lie 5tatutory ~t;lndnrd..'~" 

f ) ~ i ~ ~ i  li;i%  rot ti cn attcmptecl to pro1 ide the infol-m:ltion required hy the .4ct and 

t iaa " 8 - i i - f '  t i t  iIi'rr~tirt~,tr;ttc thii t  the ROC i \  pro\'icling, and uill continue to pro\  id^. 

t t l 7 : t i f r v ~  tltttirr,jf:li.! ~ c ~ l ~ p l ~ o ~ ~ c  exchrmge access to its 272 affiliate and unaffiliated ior~g 

tlisahincc c4tt.r-icr\. QCC. as the foustl~ largest long distance carrier in the cuunrry. 

% U I - ~ ~ : ~ I I $ ;  ubrcaini ;rcccs\ sen ices lj.oni the BOC, but Qwecr has not offered any evidence 

rl r :Ir,ttiaacrt+3ttittc* I / L , I ~  f he HO(' pro1 I Jcs I ~ I O \ C  S C ~ \ ' ~ C C ! ~  to tlte # 272 uf'iiiiale ti i lhin rt period 

frsrt;tt*t" !!X;III the ~ ~ t ' r i o ~ l  tli;lt the B(9C pr.o~.iJes the srtrne or cornpal-able seri~ices to 

i t  i s  Nos hn\ Q u w t  provided any evidence on the procedures that the 

Bf X" 'wilf tihc t o  psr)cc\\ osi1c.t.h f1-01-11 its 272 affiliate anci unaffiliated car-ricr-s other. thnii 

!!it: i~ t i~ t ' t ' :v tw \ i i ~ ~ u p p ~ ) ~ . f c C I  \tatemeJlt r11:lt "[t]2te BOC's sales represenrri~it~es \+;ill process 

t*ftlrr\ it\ :k ~ ~ i ~ ~ ~ ~ i i ~ c ~ * i ~ i t i ~ t ~ ~ t o i ?  n~a~i~ter."" 

(,h\i,$tt I \  tire z r ~ l c  \our-oc o f  thiz itiSorn~atiiln. As the FCC has obscr-1 ed. "[tji~c 

4 . d , ~ : l t t ~  I ~ J ~ ~ ~ ? Z \ S C S  il y~ecific 1x1-f'omtance standard 011 the BOCs in $ 272(e)(1 ). and we 

r . t k ; l i l u < , j ~  t lxri .  :~tlsrnt Comniission action, the ii1fc1-mation necessarj to detect \rialations 

c\f ihi$ rcqt,~ircii~er~l ~ i l i l l  he ~,na\~aiIr~ble to unafiiliared entities."" Qwest has also 

nf~hti%\i~iCcilgt:cf ~ki:if, as the applicant in this Commissio~~ process. Qwcst bears the hurdcll 

t t *  pravc tl?;it i t  is cni~~plying. and  tisill comply, with 3 272 and applicable FCC 

' 6i 2d 1 , 
%Yirinc.st~t:n IIc;mnl$ Tri~nscript ni 133-34 (Qwcst Schu;~~-17): I d .  a1 113-25 (Qu.rst Brnnstitlg. 

' i.b,lzubnri Xfinncbata Affidavi~ at 3 1-37. 
' 
''i f: At c~; t t i i ( t~~q  5(1ft>ytwrd.\ Ord~r ' f l  242. A / . v o  vcc7 .  b'cr-i:o~i 272 Co~?ii~ic~r~~iolir\~ OII/CI-.  CC Ilock,et So. 

' f t * t  f ? t L  7 %, 11. 23 ( ' . i : \ i t l~ tn t~~~g  corllpllancu \vith the 3 371(e) ~~oridiscrinunnlion safeguards require<. 
kv tz t rx t i t .  .I conit~arlsnrl ot the rrsults 11s unaffiliated carriels \i.ith the results for Vcrizon'\ own c>pcratlc,ns. 
% it f t i t r t t  hltcl:t~~11ig t h ~  I . C S U I I \  tos Ve1-17~11's 0v.n operations. panics simpl!' cannot mnkc ;I u\c f t~I  
~ - * ~ ~ ~ l p , l : l * , ~  2u." j 
S >  

.?i-ts 3 f  I I ~ I ~ C % O ~ , L  i1~;~r11ip Tr;\~~script at 39'l-UJ. [Q\\TSI i\,lunn). 



*.. d i ; ~ - :  ~ X , L -  ~ : ! t i t t i i t C h l $  nil t : 2  l i i i . f 1 ~ ~ .  I I \ ~ I L ~  lc\\ \uf l ic1~11t  CL I J L Z ~ C ~ .  IC) c;LI-~> i t i  burCIc11 1f i1  

t~*..p~d:: X.*  bq!\p[j,lljr:c v, ~ t l ~  2 li77(c , r  1 ). plccol*clln~l!. the C:'nnlmiixinn \hould fii-rcl ti1:it 

t?a:*!~~a s4. tit&! r i l  oti1pll31tcc 1111 t1114 \tatutor) recluirement. 

IIHL coxc~li_islor~ 
. * 
%..i-rron :27', is !lot a11 inripnificarlt 01. meaningless obstaclc to Q~vest ' \  ;~bilit> to 

~ ~ 5 4 ~ ~  ikfc ~~ntt*r-!-AT"\'r SLZ~'\ .~ZGS. S ~ c t i ~ l l  172 represents Congrex4' effolz to ensure [hit1 

t~~~~~,.;4 r!s+c;'il ilfbl I I ' v L \ ~ ; I $ c  i l \  1ot:~il ~ S C ~ I ~ I I S C  market po\ver. i n  the long dist:irlce ~ n a r h e l .  

f%ka,cs?;! ~ 5 ~ ~ , i ~ g ~ r c ~ ~  411~1 ;lshs t l ~ c  Co~ninissio~i to endorse Q~vcst's approach of' ~ninimizing. 

~ ~ : , ~ i ~ ~ f ~ t $ i , t i t f i > * ,  i i ~ ~ r l  I [  ttec'~"\s;11.! igllor~iig. 111t' ~.eclniscmrnts of 4 272. 'TI:c Comruission 

&iiarIr9 i'cDit\~ l i b  ilrl \o i f  I I I C  C o ~ i ~ l n i s s i ~ ) ~ ~  is cornmirted to continuin? to foster rile 

I hi. C'~utmi:+sion. thcre!hru, shoulcl conclude that Qve\ t  hac irtiied to clenlonstrate 

rtl-+ar t r  15, +!I IxLell i t i l l  I-tc. in cot.npliancr \\.ith 3 272. 

'1114' (; ' c t r n ~ ~ i ~ ' r \ ~ o ~ ~  ~ + l r t ~ u l r l  fu1111er- conclutle that Q ~ c . \ t  cannor \a[i\f!' its burcie11 ~ t f "  

rkkl r r i  e a t  cclak~igiittncr: \villi 5 272 unt i l  an independent third part'  has \wified t l ~ a ~  

9 + i ~ E l l ~ " i a ' ~ i 1  i l ~ t i f  L ' : ~ L ' L ' ~ I \ C  ; ~ ~ ' c i ) i i n ~ i r ~ ~  and non-accountins safeguarcis :ire in  place and 

$rstl,-fit+t3IJ'l.k' nrrd QQ c.\t h;tt aclccl~~ntcl!~ ;~clcl~.e\secl thc i~ondiscr-imin:~tlorl and othcr iasues 

., 5 
dt~si:,'ddt.;kild 1:1111vt. 

I :I,,.-- t i i  .I: 2$!:-2SI LI: 38.3-1S5 i.AT&T S k l ~ l z n k )  for n more delailecl pre\rntat~on of chis request. 
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Eshi bit A 

OAH Docket No. 7-2500-7 4487-2 
PUG Docket No. P-421 iCl-01-1372 

STATE OF MINNESOTA 
OFFICE OF ADMINISTRATIVE HEARINGS 

FOR THE MINNESOTA PUBLIC UTILITIES COMMISSION 

%a tile bAitaiier csf a Commission FINDINGS OF FACT AND 
t~.rla$lrgakian lnta Qwest's Compliance CONCLUSIONS OF LAW 
5 ~ r t l a  $St@ SaparaZa Affiliate Requirements AND WECOMMENDATIONS 
r.l + t%,e E- T~~i~ecat-r~muo~ications Act of 1 996 
; C sr *r' . c t l n ~ t t ~ k i :  272) 

s .  

The ~bove-entitled matter came before Administrative Law Judge (ALJ) Richard 
C Luis lor avidentiary hearing on January 7, 2002 and January 8: 2002, in the Smaif 
Waarir~~j Rsarm of the Minnesota Public Utilities Commission (MPUC), Suite 350, Metra 
&ltmra, 121 Seventh Place East, St. Paul, Minnesota. 

dst'rrz hjunr?, Attorney at Law, Qwest Corporation (QC or Qwest BOG), 1801 
Galitart?fa Street, Suite 3800, Denver, Colorado, 80202; and Jason Topp, Attorney at 
&a$@, Qwast Corporation, 200 South Fifth Street, Room 395, Minneapolis, Minnesota, 
* d ~?$>+3~tE, appeared on behalf of Qwest Corporation and Qwest CornmunicaZions 
C2t3ipor'atisn (QCC or the 272 Affiliate). 

Priti R. Patel, Assistant Attorney General, 525 Park Street, Suite 200, St. Paul, 
Minnesota 551 03-21 06! appeared on behalf of the Minnesota Department of 
Gsmmesca. 

Greq Kopta. Attorney at Law, Davis. Wright, Tremaine, L.L.P.. 2600 Century 
Sqilare, ~$01 Fourth Avenue, Seattle. Washington. 98101, appeared on behalf of A T .  

May Csowson, Assistant 14ttorney General, 900 NCL Tower, 445 Minr~escita 
Strse!, St, Paul, Minnesota 551 01 -21 27, appeared on behalf of the Residential Utilities 
Dl~:iaiwt? of the Office of Attorney General. 

Karen Harnmel, Assistant Attorney General, 1100 NCL Tower, 445 Minnesota 
Street, St. Paul, Minnesota 55101, and John Lindell, Public Utilities Analyst, Suite 
350 Metro Square, 121 Seventh Place East, St. Paul, Minnesota 551 01, appeared in s 
neutuat capacity on behalf of the staff of the Minnesota Public Utilities Commission, 



?48:1r:e L:; hemby given that pursuant to Minnesota Statute 5 14.61, and the Rules 
o-' Parsc-.?i-e af tire P L J ~ ~ I C :  Utilities Commission and the Office of Administrative Hearings. 
r-Fa::f?$*8l6,?fl Fa I f ~ i s  t.~porl, if any, by any party adversely affected must be filed within 
typytr ... 3~ t r <  i$!jSi: di3y5 of ti-I@ mailing date hereof or such ~ t h e r  date as established by the 
,T ." A t;gg2i~.slsrimaia~~'s Execurivrt Secretary or as agreed to by the Parties with the 
?'a .s~%"ixft~~r$f~jEgtr\i5 Exectrtlve Secretary. 

f3trssttor~rs regclrding filing of exceptions or replies should be directed to Dr. Burl 
Piaar, E;l;acntivs Secretay, FAinnesota Public Utilities Commission. Suite 350 Metro 
$iq_~r$2t%~ t 2 ' l  Seventi? Place East, St. Paul, Minnesota 551 01. Exceptions must be 
,r~ilnlkr itnri :;latsd ;.lr'id numbered separately. Oral argument before a majority of the 
i~r~,~,ul~rr~r'rrr~:;i8~'r will be permitted to all parties adversely affected by the ALJ's 
ftz~;z>T~"r?~e~~d:if~~i? ~ 1 1 7 ~ 3  request such argument. Such request must accompany the filed 
@^it::r:.*frtrr~r?s F S ~  rspires, and an original and 14 copies of each document shouid be filed 
@a!!? I?te Conlw~i~sion, 

'Z"Bre Miiarrasata Pr~blic Utilities Commission will make the final determination of 
tS?a e'r~af.Psr after the expiration of the period for filing exceptions or replies, as set forth 
RGOVP. by ~ f t @ r  oral argument, if such is requested and had in the matter. 

l"irr2lrcrr notice is hereby given that the Commission may. at its own discretion. 
,i$;s:f$pS, FB~CK:~ bt* m~d i f y  the Adininistrative Law Judge's recommendations arid that said 
:t.'xilr~iri~fl'r@ttld~tians have no legal effect unEess expressly adopted by the Commission as 
:? ftf?~1( QE~'$BT. 

STATEMERIT OF ISSUES 

Thg issues in this matter concern whether Qwest has demonstrated by a 
r~~iy?anrlar;~nce of the evidence that QCC (the 272 Affiliate) meets the requirements of 
$b~tiof? 272 to enable Qwest Corporation to meet the requirement of Section 
2%9f,dff31(B) ~"1 part of QC's 271 application. Specifically, the issues are whether QGC 
kaw ataf~%~t"r that it will operate independently from the Qwest BOG, in accordance d t h  
$;j?i:.lto~~ 272(bj(l); wl?ether it will maintain books, records, and accounts separate from 
tb~se rmair~tained by the Qwest BOG, in accordance with Section 272(b)(2); that it witi 
+(I;Lv~:R separate officers, directors, and employees from the Qwest BOG. in accordance 
k5;-+;1017 S ~ c t i ~ r ~  272(b)(3); that it will not obtain credit under any arrangement that would 
p~+fl"Flyt 8 creditor, upon default, to have recourse to the assets of the Qwest BOC, in 
zacc<~fdance will1 Section 272(b)(4); that it will conduct all transactions with the Qwest 
SOG of wltich it is an affiliate on an arm's length basis, with a n y  such transactions 
tabtte@d :;a twitting and available for pirblic inspection, in accordance with Section 
fZ?{b)(5): that it and the Qwest BOC will comply with the joint marketing requirements 
sat forth in the FCC's 1996 Non-Accounting Safeguards Order and Section 272(g): and 
that the Qwest BOC will not discriminate between the 272 Affi!iate and any other entity 



ss !%: ,:~ni"nak.ivfi ~7 prucurernent of goods, services, facilities. and ~nformatlou, or In the  
5 ~ ~ f ~ ~ l ; ~ : t r ' a G i ~ : ~ 1  ~f .;r&rldards, in accordance with Section 272(c), 

Eli.~s+<j trksc?ri all the proceedir7gs herein, the Administrative Law Judge makes the 
! ~ 7 j ! >  $ p*:; $51 

1 ,  $@ptz,.mtner 11, 2001, the Minnesota Public Utilities Co~nmission 
~t31;lwtl~ata PUCf iss~ied a Notice and Order for Hearing in In the Matter of an 
is%~p~:iqr'%tio91 Regatadii*tg Qwest's Compliance with Section 271 of the 
~a+tf!l:a;.r.tarnarr.racafiar~s Act aF 1996 with Respect to the Provision of InterLATA Services 
C?fr:.lk65;stgng i n  Minnesota, docl(et no. P-4211CI-96-1114. 

3 
hi trt the Nolice and Order for Hearing, the Minnesota PUC stated that a 

B!-jQie\fdg1-t ..- and orderly development of certain factual matters will be required in the 
,airatja-rnewtr'or1ecf dcacltet, and therefore, referred the matter to the Office of 
Ar~rfrrrrr~~rwtide Wearing (0Al-l) for contested case proceedings. 

3 fn the Notice and Order for Hearing, the Minnesota FUC indicated that it 
~f!4~rk~:; 3 Rtpt3t"f fmm the OAH making proposed findings and recommendations on 
t;f;~tlc:r+ mI~varit fo Qwest's compliance with Section 271 of the Telecommunicatior~s Act 
Q! Id96 fActf, one of which is Qwest's compliance with Section 272 of the ~ c t . '  

4. This matter was divided into six individual dockets involving issues arising 
ftam diff@senf aspects of the Act's standards for 271 approval. This dacket addresses 
somptiaasce with Section 272. 

t t ,  STATUTORY FRAMEWORK -- JURISDICTION AND AUTHORITY 

5, The T@lecornmunications Act of 1996 conditions entry by a Bell Operating 
Carnpa12y (BOG) into the provision of in-region interLATA ("long distance") services or7 
ctrmj?iiance with certain provisions of section 271 .2 BOGS must apply to the Federal 
Cammb;nications Cornrnission (FCC) for authorization to provide interLATA services 
arrgir~atitlg in any in-region state.3 The FCC must issue a written determination on each 
applic~ttion ria later than 90 days after receiving such application." 

0. Section 271 requires the FCC to make various findings before approving 
@Of: entry. In order for the FCC to approve a BOC's application to provide iz-region. 

As, tjseri In this Report, "Qwest" refers to the overall corporate enterprise of Owest Communtcat~uns 
irtt@rnntlortstl, Inc. Wtwre affiliated companies are mentioned, each affiliate will be ind~vidually tdenti!ied 

-17 Lj.$"C. 5271. 
:+:a at 5 271(d)(l), 
!d ar 8 27 1 (dI(3) 



re.aterkATA sewtces, a BOC must first demonstrate, with respect to each state for tflrhicf-n 
oB seeks a~rtii.iorization, that it satisfies the requirements of either section 271 fc ) ( l j (A j  
jitack A j  01.271 (cj(l)(R) (Track B ) . ~  In order to obtain authorization under section 271. 
tlte 8CfC must also show that: (1) ithas "fully implemented the competitive checklist" 
conlainecl in section 271 ( ~ ) ( 2 ) ( 8 ) ; ~  (2) the requested authorization will be carried out in 
,!ccordttnce with the requirements of section 272i7 and (3) the BOC's entry into the in- 
rt?{l~or-r intert,ATA market is "consistent with the public interest, convenience, and 
1it~c8ssity.''' The statute specifies that, unless the FCC finds that these criteria have 
been satisfied. the FCC "shall not approve'' the requested authorization.' 

9 r , The FCC set standards for compliance with section 272 in the Accaul-rahsg 
Ss2frgunrds Order and the Non-Accounting Safeguards Order.'@Together. these 
$ziteguards discourage and facilitate the detection of improper cost allocation and cross- 
subsidizaliarr between the BOC and its section 272 affiliate." In addition, the 
saSsgu~rds are desigrled to ensure that BOGS do not discriminate in favor of their 
aeztirsn 272 affiiiates.12 

8, The FCC must consult with the MPUC to verify whether Qwest has 
apst..rad its focai markets in Minnesota to competition in compliance with the 
r~qtfirements of Section 271 (c).I3 

9. The Minnesota PUC has responsibility under Section 271 (d)(2){B) sf the 
ACE to advise the FCC whether to grant or deny Qwest's request to provide ini~frlATA 
service within ~innesota.'" 

!I$, at 5 271 (d) (3) (A). 
42 at bjs 271 (c)(2)(B). 271 (d)(3)(A)(i). 

I c57 U.S.C. 5 272. See lmplementation of the Account~ng Safeguards Under t/7e T"elet:anrrr::r:?:~<1:~~7if;~ ~'r;:t 
nf t986. CC Docket No. 96-150, Report and Order, 11 FCC Red 17539 (1996) (Acr:~uixl~r:y S>f*g~,iir~i:i~ 
Order), Second Order On Reconsideration, FCC 00-9 (rel. Jan, 18, 2000): ii:1p!emilnrr~'l!!ar3 i3t ~'r;i,1 M;5:;. 

Accountmng Safeguards of Sections 271 and 272 of the Sommun~cat~ons Act ol 193.3. as R ~ D C E T ~ P J ,  CC 
Bfrcket No. 96-149, First Report and Order and Further Notice of Proposed Rulemak~ng, 1 ;  FCC Rgd 
21905 (1996) (Non-Accounting Safeguards Order), petliton for revtew perld~ng sub nugm 2EC 
C~:urnt.7~unicaiions v. FCC. No. 97-1 118 (filed D.C. Cir. Mar. 6, 1397) (held In abeyaitce !;;lay 7 ,  'b$j$:;, F r t ~ t  
Qrder on Reconsideration. 12 FCC Rcd 2297 (1997) (First Order on Recons!deiaamoF. Secnnzt 6riiit.i C F ~  

Recc3r.:stderation, 12 FCC Rcd 8653 (1997) (Second Oraer on Reconsrderahon), af:d :ictb  OF;: [ h r '  
4flanlic Telephone Companies v, FCC, 131 F.3d 1044 (D.C. Clr. 1997). Third Order on R%c;ln$td3r,a:ii3fr, 
FCC 99-242 (rel. Oct. 4, 1999) ( 7-h~rd Order on Reconslderatlon). 
" 47 U.S.C. 5 271 (d)(3)(C). 
9 td $j 271(d)(3): see SBC Communicaf~ons. lnc. v. FCC. 138 F.3d 410, 4 1 3  4113 (i2.C Ctr t998t 
1 0  See Accountrng Safeguards Order and Non-Accounting Safeguards Order. s u p n ,  
I t  

Non-Accounting Safeguards Order, 2 1 FCC Rcd at 2191 4, Account~ny 5afegr:rxrds Oxcrer. : t FCC WL;:~ 
at 17550; Appllcaffon of Ameritech Mlchlgan Pursuant to Sectton 271 of the Comrnrir;~caIfot':; ,+?cr G* t : + u ~ $  

as anendsd, to Prov~de In-Region, InterLATA Serv~ces in M~chigan. CC Rocket tdo. 97- t:V5 1:: FCC Rrd 
20543, 20725 (1 997) (Amer~tech Michigan Order). 
1:' Non-Accountng Safeguards Order, et paras. i 5-1 6: Ameritech A;i~ch~gan Osuer. 12 FCC 6?c:j ;%t 2D":L4 
pP~sa. 346. 

47 U.S.C. 3 271 (d)(2)(B). 
lid. 



16. The FCC has defined a state cornrnission's primary goal as deveiapnxcn? 
c, -3 comprehensive factual record concerning BOC compliance with the reqvrrements 
ol section 271 and the status of local competition. . .'"' in prior orders. the FCC has 
stated that it will "consider carefully state determinations of fact that are suppodee! b y  a 
detailed and extensive record."'" 

14. In early October 2001, Qwest Corporation (the Qv~est BOCk filed its 
pa"eifiran with the Minnesota PUC seeking a finding of compliance with Secfiun 272 
Ar:t, tn its peiition, the Qwest BOC identified Qwest Communications Ctarpsra%ian {BCC 
or 1 1 7 ~  272 Affiliate) as the Qwest entity that will provide in-region intextAIA ses~;zss !;I 
Qwest is given Section 271 authority by the FCC. 

12. in support of its petition, Qwest filed the Affidavits of 3tlbrth B i * t i ~ ~ ~ f ~ ~ ~ ~ ~  : i lr~~$ 

Marie ~ct iwartz. ' '  Ms. Brunsting is the Senior Director of 272 Business Deveiopnierr: !ri 
the 272 ~ f f i l i a te . '~  The purpose of Ms. Brunsting's testimony is to provide !fie 
Mlnraesota PUC with information relating to the progress the 272 Affiiiate has mifd*? :.*m'i- 
regard to Section 272 compliance and to demonstrate that upoil Owest" sgGeiaf! c! i1.1- 

region, interLATA authority in Minnesota, the 272 Affiliate will casllpty wilt? Secarow 
272.'" 

13. Ms. Schwartz is a Director in FCC Regufatory Accolirsting a? 4118 0 , S - ~ ~ C * E  rdt,:?, 

BQC and is responsible for ensurin that the Qwest BQC's rsgtrlalary acsaurrffng % gracticc3s comply with Section 272.' The purpose of her testirnorsy is to bi?rttar~:;trii~c+ 
that the Qwest BOC is prepared to satisfy all of the relevant requtrernenls at 
Section 272 of the Act, and related FCC rules, following the receipt of in-regiora 
interLATA authority in Minnesota by the BOC's 272 ~ffiliate." 

14. The Department of Commerce responded to Qwest's petition 2nd a$!=+: 
filings through the testimony of Dr. Lee L... ~ e l w ~ n . ' ?  Dr. Seiwyn is Pr~sident at 
Economics and Technology, Inc. (ETI), a research ar,d consulbng fir171 specializing rrr 
telecommunications and public utility regulation and public policy. and Dr $elv;yrt bar, 
presented testimony before the Minnesota PUC an a number of crccnsio~~ dating bask 

'"~n?errtech Mlchlgan Order, at para. 30. 
'ti Appircat~on of BellSouth Cofporat~on, et a/.. for Prov~sron or fn-Regron, fnt@ris4r'l &%h?,iri c c". :,; , f$ . ',j 

i ..d.. h4ernorandur-n Op~n~on and Order. 13 FCC Rcd 20599 para 18 (1999) iSa:iS;:,+;:t~ Les.s.,zxl,l if .,, i : ~  . . 
EXS. 1-4 (Public and non-public verslons of Schwar?~ ktf~ctavrt. S ~ t v , v ~ r t ~  Wr,*t,.k.!;ft,,y 

Scl'trvartr Errata). 12-16 (Public and non-public versions of Brunstlng Aft~3:r+.-tb @niru.:,~~n$ ?t..g,::.,l 
Brunstjng Errata). 
I X Ex. 13, p. 1. 
' 3 

Id 
- -  Ex. 2. p. 1 ,. - Id. 
r.2 Exs. 35 and 35 (Public and non-public verslons of Selwyn Atf+davrt] 



tzr tpte mid- "197s.'" 

":. A T  responded to Qwest's petition and other filings through the testimony 
n! Cary Skluzak.'" Mr. Skluzak is employed by ATT as a policy analyst in the Access 
Martallemen t ~ r o u ~ . ~ ~  

6 In response to the filings by the Department of Commerce and ATT, 
Q~ggst filed additional affidavits of Ms. Brunsting and Ms. Schwartz and introduced the 
iestim~ny of Or. William ~ a y l o r . ~ ~  Dr. Taylor is the Senior Vice President of Nationai 
Esnr-romies Researct~ Associates, Inc. (NERA). Dr. Taylor's testimony disputed 
rcnilomic and policy issues raised by Dr. ~ e l w ~ n . ~ '  

1'7. Qwest, the Department and ATT participated in the hearing. Witnesses 
k ~ s  the varltrcis parties were allowed to present short summar'ies of their testimor~y. 
G?~LJJ?S&I for parties were given opportunity to cross-examine the witnesses. Caurtsei fsf 
pafaras were given the opportunity to conduct redirect of their respective witnesses, if 
rtst;ess2iy. 

:8. During the hearing, Dr. Selwyn was given an opportunity to resp~nd ora(tefy 
te the written testimony of Dr. ~ a y l o r . * ~  Qwest was provided an opportunily to filf 
i ; t , ir~'~l~~tffa[ reply testimony by Dr. Tayior after the hearing. Tt-iat surrebuttal repiy 
tsstiinony of Dr. Tayior was submitted on January 16, 2002,'"r. Taylor's surrebutlcri 
r@pIy t~stimony is admitted to the record as Exhibit 39. 

19. Qwest consists of parent and subsidiary corporations, dividing areas oi 
b~isiness or corporate functions among them.30 Qwest Communications Internaticnaf, 
Inc. (OCI), is the ultimate parent corporation. One of QCl's wholly-owned subsidiari~s irs 

tkte QWBS~ Services Corporation (QSC). Two of QSC's wholiy-owned si~bsidiaries ars 
tfte Qwest Corporation (QC or the Qwest BOC) and Qwest Cornrnur~icatians 
Corporation (QCC or the 272 Affiliate). The Qwest BOC provides local telephone 
ssntice across a 14-state region as a Regional Bell Operating Company (RBOC). QGC 
is a facilities-based provider of inierLATA services (long distance). It currentiy provides 
long distance services outside the RBOC's 14-state region. 

"' Ex 35. Attachment 1 
',' Exs. 22 and 23 (Public and non-public versions of Skluzak Affidavit). 
" -  Ex. 22, p. 1. 
" Ess. 3, 14, 15 and 21. 
: Ex. 21, p, 2 (Aff~dav~t of Taylor). 
'" f-laanny 'Transcript, Vol. 2,  pp. 350-400. 
"' Ex, 39 (Reply Affidavit of Taylor). 
r@ 

Where reference is made to the overall corporate oryanlzat~on of parents ancl s;tbstdtnrrt.:, ;;r !biiej 

Rapcst, the expression "family of companies" or "Qwest" will be used. 



20. Stnce Qwest owns an RBOC, Qwest can only originate rnlierLATk 
?r~ts.i:~~~rn~ur~~cittiot~s services in the RBOC's region through a separate affitiaie that 
r s t ~ f : t $  I t 7 8  siarldards set out in Section 272.3' The separate affiliate iequirerner~t is 
ii~c.i,rl.'urrt:ed into the Section 271 application process." The FCC states that 
'aQ~ntrrpl'rzit.nce with section 272 is 'of crucial importance' because the structural. 
Start~dtslian;al, and nondiscrimination safeguards of section 272 seek to ensure that 
3OC4 tr~mpete on a levol playing field."33 Failure to comply with the Section 272 
keq~ttremenls is an tndependent ground for denial of a Section 271 application." While 
tk+ obligaiian u,o cornply with Section 272 does not start before the FCC grants 
rttrarLA%A ar.nthority in t he  RBOC's region, Qwest asserts that its 272 Affiliate currently 
rrrot3l;ls the appt~cable standards. 

21, Crrcumstances under which a separate affiliate is required are set ot,rt in 
st,tt~r.frv~sion (a) of Section 272. The specific requirements that the affiliate must rneet 
r11e :;~?1 out it7 strbdivisions (b) through (g). Broadly speaking, the requirements set out a 
Brt~ru~atvsrctc for permissible contacts and conduct between the BOC and an affiliated 
cc33~1par?y that will provide interLATA telecommunications services in the same region 
: *~~L~GTE? ::)he E30C Is the incumbent local exchange carrier. 

22. Structt~rai and transactional requirements are set out in subdivision (b f  af 
Sectr~o 292. Nondiscrimination safeguards are set out in subdivision (c). The 
sr~jndards Ics be met in a biennial audit are set out in subdivision (df. Prohibitions 
agarrtat discrimination in the fulfillment oi certain requests made by ur?aViliafed providers 
ara set OLI~  in subdivision (e).  Subdivision (f) has a sunset provision that is inappticabt~ 
irare. Tkct standards to be met when joint marketing is conducted between ihe BOC 
Qr'tcI its272 affiliate are set out in subdivision (g). Subdivision (h) provided a om-year 
!ransiliorl period from February 8, 1996, for any BOC to cease offering existing services 
tttat ttacf become prohibited by the Act. Each of the Section 272 standards at issiie SF'Y 
El'lra matter will be discussed individually. 

td'd, SEGVQN 272(~)(1) -- THE "OPERATE INDEPENDENTLY" REQUIREMENT. 

23. Section 272(b)(1) requires that the separate affiliate "sl-rall operate 
ir~d~pendenlly from the Bell operating company." In its Non-Accounting safeguards 
Or~Yac; thc FCC indicated that "operating independently" does not have a common 

" -47 tl.S.6. $272(a)(Z)(B). 
" -$?' U.S.C. $271 (dl(3)tR). 
'* i 

Appitcatron by SBC Comrnunica tlons Inc.. Southwesfern Bell Te t Co.. and Soulhii-.esfprr~ 9~ i i  
Gr?fst??i~r?rca?~ms Sen/~ces. Inc d/b/a South western Bet; Long D~stance Pursuant lo Seci*ron 2;? r cf toe 
r'@bcsn:mtfnrcat~ons Act of 7996 To Frovlde In-Region. lnterLATA Servrces rn Texas. Memrtrantzur:: 
fgptnran and Order. 15 FCC Rcd 18354. 18374, para. 395 32000) (SWBT Texas Order: Icl:rny! A ~ ? P : ~ ; ~ Z C : I !  
F&ti,-ilrgt?n Orde!: 12 FCC Rcd at 20725: Bell Atlantic New York Order, 15 FCC Rccf at 41 53, para. A i S a j ,  

"' ib . crttnrq Amerrtech M~chigan Order: 



Sfrl'l$e r~zeaning when used in this context. '"he FCC indicated that the restnr;t!or? 
meat?! that there could be: 

f l) no joint BOC-affiliate ownership of switching and transmission facifities: 

( 2 )  no joint ownership of the land and buildings on which such facilities are 
located; 

(3) no provisiot7 by the BOC (or other non-section 272 affiliate) ol 
operation, installation. or maintenance services with respect to the 272 
affiliate's facilities: and 

(4) no provision by the section 272 affiliate of operation, installation -, .. or 
maintenance services with respect to the BOC's facilities."" 

24. Illthen rules implementing the statute were adopted, the FCC vias rrrgeb tr3 
adopt a wider interpretation of the requirement for the BOC and 272 affiliate to operate 
indepc;nclentiy. The FCC responded: 

We decline 40 read the "operate independently" requirement to impose a 
bianbtet prohibition on joint ownership of property by a BOC and a seclisora 
272 affitjate. Rather. we limit the restriction to joint ownerst.rip of 
transmission and switching facilities and the land and buildings w t r ~ r e  
those lactlities are located. We conclude that the prohibit~on we imvs 
adapted should ensure that the section 272 affiliate's con-iysetitcrrs gain 
nondiscriminatory access to those transmission and switching Paci'ti$ies 
that both section 272 affiliates and their competitors may be unabte I s  
obtain from other sources.37 

25. In addition to requiring that a BOC and its Section 272 ziffifiatc; do not 
share awnership of switching and transmission facilities, the BOG and 272 affiliate are 
also prohibited from contracting with each other for one entity to provide operating. 
irustaliation, or maintenance services with respect to the other's facilities. Tt7~ FCC has 
staled: 

As stated above. we believe that a prohibition on joint owr-rership of 
transmission and switching facilities is necessary to ensure that a BOG 
complies with the nondiscrimination requirements at sectirrn 272. 
Consistent with that approach, we further interpret the term "aperate 
independently" to bar a BOC from contracting with a section 272 affiliate En 
obtain operating, installation, or maintenance functions associated with :he 

35 Ir? fhe Msfter of lmplementat~on of the Non-Accounfmg Safeguards of Secticrrt 27; ano 2-2 .jf :fit* 

Camrnunicabons Act of 1934, as amended, CC Docket No. 96-1a9, Third Orm: ar: 
rgfeased October 1. 1999, 14 FCC Rcd. 16299. 16305 (" Thrrd Order on Recr?nsadir.gio.rs"j 
" Non-Accounting Safeguards Order, 1 1 FCC Rcd. at 21 981 -21 982 
" !Id at 21983. 



806;'s factl~t~es. AIlow~ng a BOC to contract with the section 272 affiliate 
fo! uparalrng, installation, and maintenance services would inevitably 
ctffsrb the affiliate access to the BOC's facilities that is superior to that 
granted to the affiliate's competitors3a 

2 Qwest represents that section 272(b) of the Act prchibits a 272 affiliate 
frrtr~s jorntly owning telecommunications, transmissions and switct-iing facilities or the 
I,;$ilci or t i 2 8  building on which the facilities are located and states that the 272 Affiliate 
''$%iLi not jointly own any transmission and switching facilities in the future.."" 

27. Cfwest had planned to propose Qwest Long Distance (OLD, formerly 
known as 1JS West Long Distance) to be its 272 ~ffiliate."" QLD was a long distance 
rwalier. not a facilities-based carriere4' In January 2001, Owest decided that its 
existing, out-of-region interLATA carrier, QCC, would be its 272 Affiliate for in-regicsrs 
tr~l&r'l,ATA services." 2CC currently owns some network facilities and the Qbvesi F30C 
will be transferring other facilities to QCC. Such facilities transfers are being monitored 
ilrr a yiictrterly basis.j3 

28. The Department of Commerce requested specific information as "r ~ h a f  
transrr~ission and switching facilities will be used by QCC to provide intevLATA tong 
dJtstance sewices and who owns those facilities, Information regarding the terns of use, 
r~tititlg sf Minnesota interLATA calls, nature of the traffic routed by those facilities, and 
doclrmentatior? of collocation for switching facilities was also requested.'@ 

29. Qwest states that it is "still in the process of completing its network 
slmfegy." ""west has not provided documentary evidence that supports its assertion 
tatat tire awest BOC and the 272 Affiliate will not jointly own transmission and switching 
faciiitias in the future. Qwest asserts that no such documentation exists.36 There Itas ' 
besr-r na doscription of Qwest's asset deployment plan within its network strategy.'" 
glwest has stated that the Qwest BOC and the 272 Affiliate "will not jointly own any 
network facilities or share Ql&M f~nct ions. ' '~~ 

30. Qwest has not met its burden of proof that the Qwest BOC ar~d 272 
Affiliate wili "operate independently" because Qwest has not demonstrated by a 
prapclnderanee ot the evidence that the entities will not jointty own any trat-tsrnission and 
switching facilities or the land and buildings where those facilities are located if atld 

"' Ntxl-Accoi~ntlny Safeg~~ards Order, para. 1 63. 
trl 

Wcznrrng Transcr~pt Vol. 1, p. 204; Ex. 12, pp. 8-9. 
r :J Ex. 1 ,  p. 6 ;  Mear~ng Transcr~pt Vol. 1, p. 18. 
4 '  Ex I .  p. 6. 
=: ki. 
4 5 Ex, .t, p. 12. 
U Ex. 18 (Department IR No.15010 to Qwest). 

id. 
" . * Ex. 72, p. 207. - ki. 
"%x $2.  pp 8-9: Ex I .  pp 10-71, Ex. 3, pp 6-7 



+8-fi@fl t,ii.;tt~ll'~d nuttiority to re-enter the interLATA market. 

3 3 ,  Qwest can meet its burden of proof that its 272 Affiliate will "operate 
iriO~prrnlfenti$ by completing an asset deployment inventory that shows Qwest BOG 
&ffd t i %  272 Affi i j~I$? do not jointly own any transmission and switching facilities and the 
hf:d artd buEClingt: where those facilities are located at the time when QCG is authorized 
v,, C+FIICP~ f/ l l~^ iialiei"l,AT'A rnxrket in the Qwest BOC service region. 

Vi#. SECrloFI 272(~)(2) -- THE SEPARATE ''BOOKS. RECOKI)~. .$Xi) A ~ ~ ~ . O 1 ' 5 1 6 "  
REQUZRSrdENT. 

32. Saction 27%(b)(2) sets out the requirement that a separate affiliate: 

i;l~ait t~iaintaitl books, records, and accounts in the manner prescribed by the 
Consm~ssisn which shall be separate from the books, records, and accounts 
rrrait~tainad by the Bell operating company of which it is an affiliate . . . . 

33 In the ACCQL~ I - I ~~ I?~  Safeguards Order. the FCC determined that Section 
212 nftilratas rr~tlst rrtaintain their books, records, and accounts in accordance with 
&c!i?ernily Accepted Accounting Principles ("GAAP").~~ 

34. Qwese has indicated that both the Qwest BOC a.nd the 272 Affiliate follow 
G4AP. as aciopted by the FCC in Docket 96-150; maintain separate charts of accounts: 
tn,rtntaj~l separate sets of financial statements; maintain expenditure controls: maintain 
sii$f,?ar*;tta lsdger systems; maintain separate software systems on hardware located at 
e$;pafal$j facilities; have separate federal tax identification numbers; pay taxes and fees 
lo variaus faxing and regulatory agencies separate from one another; and separately 
rspofl lo slato and federal regulatory agencies.=' 

35. Q6C's general ledger software is the PeopleSoft FRED system arrd that 
snllwnre 1s operated on computers located in Arlington, ~ i rg in ia .~ '  The Qwest BOG'S 
qjat~ssal ledger saftware is the Peoplesoft PROFIT system and that software is operated 
on computers located in Denver, ~o lorado.~*  

36. The Qwest BOC has commissioned a report by Arthur Andersen, L.L.P., 
that iouryd "no material departures from G A A P . " ~ ~  The Qwest BOC files biennial repoils 
wiir'i the FCC using the Automated Reporting Management Information System 
 ARMI IS).^ Qwest failed to account properly for transactions occurring in 2000.'~ ATT 
rtrainttains that this failure constitutes a basis for denying Qwest's application under 
Sectitun 271. This failure was attributed to the merger transition between US West and 

"' d~~;i?nil~fing Safeguards Order, 1 1 FCC Rcd. at 1761 7-1 761 8. 

- i 
- Eu,12,pp,50-?3,Ex. 1.pp.72-15. 

Ex 772, p. 12. 
IT$. 

k " 

Er i, F? 74. 
- . fe 
'3 - ff!., p 15, 



'"i. 7 

F E L I ~ S S B ~ G ~ ~ O R S  f . i . ~ r ~  2000 were identifred between the Qwest BOC and QCC in 
$ r  s+en!iiif~5 :rcr:atinlfng process conducted in 2001 and those transactions were billed with 
3s r:tqruy7{ 

3F The FCC reqir!res prov~ders to account for transactions using GAAP. In 
*% nfag:tltc:tttoars, the past failure of a provider to comply with GAAP is not conclusive of it - 

fbr:!rlf*i 11i:~~1i :e)~~11t8n~f3.~~ QWBS~ is not obligated to meet the requirements of Section - 
+ &,. br:?t~r.e the grant of lnterLATA authority. Qwest must show that it will comply once 

f4.i;rt ;rti?htxriti, has beer] granted. Qwest has described controls to assure ongoing 
, , + , F  with 6AhP for future transactions. Qwest has demonstrated by a 
+ ,~-r.~~,~$?nd~:rafaca . 3u ,- of the evidence that the Qwest BOC and the 272 Affiliate will comply 
wl.tetr 9t7:.ptron 2"i(b)(2). 

"Irbgl, S~~fr l i r~st  27%(8)(3) -- THE "SEPARATE EMPLOYEES'' REQUIREMENT. 

38 Sscticrrr 272(b)(3) sets forth the third structural and transactional 
?a-jit,;$t!tG~$r~ti3~t Ihat : 

"\The separate affiliate required by this section-- 

(3)  shall have separate officers, directors, and employees from the 
Bail operating company of which it is an affiliate:'" 

39, Qwest indicated that the Qwest BOC and the 272 Affiliate each do not 
kvra;@ zny 0Hic~r5 or directors who are officers, directors or employees of the other 

f,. ' 7 - uritity 1 !?@ire are individuals who share officer and director functions between the 272 
Aftitrara ~ s g d  other non-Qwest BOC entities. For example, Joseph P. Nacchio is 
dosrtdisd as the Gha~rsnan, Chief Executive Officer, and President of QCC." Mr. 
Nac:e'lria is CEO of Qwest Communications International (QCI), the parent company for 
tY*te +!rrlrre Qiwest family of companies. The relationship between the officers, directors. 
csnef $!f*r'rplc~ys\e9 of the Qwest BOG and the 272 Affiliate includes: 

in] TIse Qwest BOC has employees, officers and directors on a payroll that is 
separate from the payroll for 272 Affiliate's employees, officers and directors. 

[b) No director of the 272 Affiliate will also act as a director of the BOC as 
!amg as Section 272 remains in force. 

-$'  &f, 
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(ct E~~lplayces  for the Qwest BOC, the 272 Affiliate and the Qwest Services 
f;srsjar;bttan (QSC) will wear different colored dots on their badges to ideritifs 
their payroll employer." The Qwest BOG employees wear blue dots. QCC 
employees wear red dots, and QSC employees wear yellow dots. 

52 QQSC 

prt3vrdes legal services, public policy advice, and other services on a contract 
basis ta both tlte Qwest BOG and the 272 Affiliate. 

{dl The Qwest BOC and 272 Affiliate employees may occupy the same Qwesf 
hwildings and in some cases will be located on the same floors. but employees 
!or the Qwest BOG, the 272 Affiliate and QSC will have nameplates with a cofor 
rdentifying their payroll employer.6-' 

is) 'VVhiIe employees of the Qwest BOC and the 272 Affiliate will be on onDy 
C I ~ O  affiliate's any employee of either of the two affiliates may be 
"lanned" to the other for up to four (4j months in a 12-t-nontli period."" Loaned 
@rr!pFoyees would work full-time for the borrowing entity. Loaned employees wilt 
be under the supervision and authority of the borrowing entity, not the coscrlpany 
issuing the employee's paycheck.67 Loaned employees will continue to wear a 
badge with a color designating each employee's payroll employer.'"~hile not 
currently occurring, such employee loans would be priced, identified, and made 
availabie ta competing interexchange carriers (IXCS).'" 

f f j  Employees of the Qwest BOC or the 272 Afiiiate may be assigned to 
perform "set-vices" on behalf of the other entity under an affiliate agreernerlt 
ei~terecf into between the two entities without those ernproyees being considered 
to have been "loaned" to the other entity. 

(9) Administrative services such as payroli.'%umaa rresource~.~' accounting 
and financial  function^.^' and computer systems'3 will be provided by r!~e Owest 
BCIC or QSC to the 272 Affiliate. The Qwest BOG operates the interrlal 
computer system (Qwestnet) that provides access to shared corpcrrate 
information and e m a i ~ . ~ ~    he description of Qwestnet indicates that the  272 
Affitiate's access to underlying data is restricted. There is no reciprocaf 

?: 
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clalametlt ~ndicatiny that employees from the Qwest BOG are restricted from 
L E E C ~ ~ S I ~ I I ]  proprietary data of the 272 ~f f i l ia te .?~ 

i t r t  Persons to be hlred by Qwest are presented with an offer letter and 
stiachmcnl identifying terms of the employment relationship.76 The offer letter - -. 
contains a blank for filling in the particular entity to be the payroll employer." 
T11e Iettcr characterizes "Qwest" as the employer. The attachment describes the 
tluties of the employee as running to "Qwest." Confidential information is 
dascrihed as it~formation held by "Qwest" and not generally known to third 
[?at~ies. ' '~ There is no description of any obligation to maintain information 
confidential from any affiliate in the Qwest "family of companies." 

(i) The Clwcst BOC will provide billing and collection services on behalf of the 
272 ~ffiliate," and Qwest BOC customer service representatives will provide 
billing inq~lity services for and on behalf of the 272 ~ffiliate." 

Ik)  Qwest has established po!icies for employees to follow when an etnpfoyee 
terminates employment with one Qwest company and accepts empiuymerri with 
anolhor Qwest company.8' 

It) Ernployees of Qwest must review a Code of Conduct manual and sign a 
nandisclosure statement agreeing not to share nonpublic informstiort w ~ t h  third 
parties."' The Code of Conduct manual states that confidential r~sforrnation G s r r  

bo used "for Qwest business only."83 The Code of Conduct manual does nal 
exflressly state that information must be maintained as confidentiaf between 
entities in the Qwest "family of companies." In its section entitled "Governrner?! 
Rttzlations," the Code of Conduct states that: 

State and federal regulatory requirements govern the relationship and 
bcrsiness transactions between the various affiliates of Qwest. 
These requirements cover: 

* * * 

Information flow between entities . . . . 84 

Nu other portion of the Code of Conduct describes this "information flutv." 
Enptoyees are directed to contact Legal Affairs or Regulatory Accounting for 

"i 
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ftrrther- infor-mation.8"egal Affairs, as Qwest is currently structured, is prctc~rded 
as a sewice to the Qwest BOC and QCC by QSC. Regulatory Accaunti~g is pa2 
at the Qwes: BOG. 

40. Owest's policy of contracting services between entities can resuit in n 
awest BOG employee working 50% of the day performing services for the Owes! 
and the remaining 50% of the day performing services for the 272 Affiliate (occ).'" 
Similariy, a Q(=C employee could provide services to the Qwest BOC in the same 
wlanaer. Contracting services does not change the formal employer of the ernpt~yee 
and does not change the supervisory relationship governing the en-tployee. 

49. Qwest's contracting of services between the Qwest BOC and QCC is 
pverned by Arlicle 4 of the Master Services Agreement between these enlilies i*+~hcti 
states: 

t2wt;st Corp [the BOC] hereby declares and agrees that it has engaged in 
an independent business and will perform its obligations u n d ~ r  this 
Agreer~~ent as an independent contractor and not as the agent az 
employee of QCC [the 272 affiliate]; that Qwest Corp does not have: Ihe 
authority to act for QCC or to bind QCC in any respect whatsoever, or to 
incur any debts or liabilities in the name of or on behaif of QCC; that ax?+ 
[sersons provided by Qwest Corp shall solely be the employees or ?a;ger?fa; 
of Qwest Carp under its sole and exclusive direction and control, atvest 
Carp and its employees or agents are not entitled 1~ QCC"s 
urremployment benefits as a result of performing ~lrlcler this 
Agreement . . . Qwest Corp shall indemnify and hold QCC harnlless far 
any causes of action arising out of Qwest Corp's liability to its enlptayees 
or agents." 

42. Qwest asserts that its Code of Conduct governs "info~rnation Row tj@ft*iaei'~ 
entities'' and that this ensures that confidential information is not shared.'"~he portton 
nf aha Code of Conduct cited merely states that, 'The rules are often complex an6 ma1; 
cre~te special requirements for record keeping, reporting and regulataq appro~als.' '~ 
Errtployaes are directed to "[c]ontact Legal Affairs or Regutatory Accounting far 
qt~ostions regarding the relationships or business dealings between Qwwt  affitiales-'"*' 
This language is inadequate to inform any employee of QC or QCC what infarrs-iaaioils is 
crrnfidential and that such confidential information must not be shared aersss the 
BOCQ72 Affiliate boundary. 

43. Qwest has no policy (beyond the vague statement in the Code af 

?*2 ,d, 
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Cartduct) to restrict the sharing of confidential information transmitted by e-mail. Ovdest 
!as trot ider~tified any process by which employees of Qwest can be accurately and 
~rnmt?diately identified, including in the e-mail system, as to which employees vrork lor 
which entity in the Qwest "family of companies." 

44. Qwast has indicated that the sharing of confidential information bettvaeri 
~mpioycee of the Qwest BOC and QCC would only be appropriate where that 
tntormatiun was, "reduced to writing, priced according to the rules, the information was 
paid for, and it was provided to third parties."g' Qwest intends to rely on ihc separaliort 
af en~ployees to prevent sharing of confidential information rather than oNer confidentin! 
rnfarmfaticr~s to third parties. 

45, Qwest has proposed a color identifying system designed to indicate 
wflettler an employee is accessing information appropriately. But a ''blue dafv* QF?~~!SF>E 
(of the fa\rdes,'t MOC) may be working in a "red" area (of QCC) by contract. That Erlt~e #a1 
ctmpl~lyee may be on loan to QCC. Or that blue dot employee may be in the red area 
rmyroperly. Conversely. a "red dot" employee could be in the blue dot area kindi-;r the 
I'idtrte variety of circumstances. The colored dot on the employee's badge does nuthirzg 
to clarity whether that employee's presence is appropriate since Qwest has gropasecj $0 
many ways in which these empioyees will be working together. Similarly, Qwest has 
prsposed situations where supervisory staff could be loaned or contracted far among 
t b t ~  af!il~at@s. 

$6. The mechanisms proposed by Qwest are inadequate to distinguish arrrgsna +# 

e~~>ptoyees of Qwest BOC, QCC, and QSC. The mechanisms go only so far as ideniriy 
each individual employee as separate (based on payroll employer) fram other 
empltuyaes. But the actuai supervision of employees and handling of confiderrtiaii 
tcrfarrnatisn is proposed to be independent of the actual payroll employer of each 
employee. Qwest's proposal for handling confidential information held by empfisyee~ 
wha crass affiliate company boundaries is inadequate to meet the nondiscrirrrinatioo 
standard. In addition, there is no description as to how information will tst; ~tanagarf sw 
the Qwastnet network. The payroll employer of email recipients is not readily 
id@nhifiable. Qwest expects that employees moving from one affiliate to another t rx  the 
Qwest family of companies will retain the same email address. There is nn sngoir~y 
assurance that the recipient of the information will recognize that the information is 
confidential and act appropriately. 

97. The failure to identify adequately the employer of each emplayee i4cittart"i 

the shared information technology system (Qwastnet and e-mail) renders the intpra-aper 
aharigly of confidentiai information (intentional or inadverteni) nearly ceriair~, Sirzce 
Qwest is relying on the separation of employees to meet the nondiscriminafistl 
provision, the proposed information technology system process must actuairy st;;paeglttla 
Ohe srnplcryees from the information. Failure to do so under these circulnstances 
vialates the requirement of Section 272(b)(3) that the 272 Affiliate l-tave ssgara$s 
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employees from the BOC. 

48. Qwest has not demonstrated by a preponderance of the svidern~i;! 1133t $ 1  

has s~ifficient safeguards in place to prevent the improper commu!~icaitcn oi coi~tid&~i~ral 
information between the Qwest BOC and the 242 Affiliate. 

7 q  F 
49. awest's policy of lending BOC employees to the 2 f ~  ~fi i l iai i :  ~Wiii;P:> !he 

requirement of Section 272(b)(3) that the separate affiliate have separate efnpinyi.*i- 
The policy of loaning employees contradicts the Master Services Agreement arid 
constit~~tes a provision of services under terms and conditions not avaiiabisi la 

Q{ 1F;r: unaffiliated interLATA providers since the employees are under the StBpB.F;,a,r .: 
borrowing entity. Continued existence of this policy resillis in Owesf not mr;!rr?g; bir. 
burden of proof that the Qwest BOC and QCC will maintain separate c!mplngeo$ i! and 
when it obtains authority to enter the interLATA market. 

50. The Department of Commerce asserted that the "sharing" ai: eirs.pla*!f:rvr 
by the Owest BOC and QCC under the terms of the Master Services Agreeuncr:! 
constitutes a failure to maintain "separate employees" as required by Sectis-in %72rbjl 37 
The contracting for services between affiliates is expressly pemit!ed tay !he FCC. 5a 
long as the other requirements, such as non-discrimination and retenlion d &trFgr?rirl?ie* 
responsibility, are metQ2 

51. The Department of Commerce asserted that BCC sitautb Ra P B Q L ~ ~ ~ ~ ~ Y S  ~ C F  
 omp pens ate the Qwest BOC for intangible benefits received wt3err experseaae.~?.d 
employees transfer from the BOC to the 272 Affiliate. The Depaernent of Cu%rrirt~nYi~a 
recommended that a fee be imposed on transfers akin to that adoptecl Sy rh@ C2kir~zatGr 
PUG." The California PUG adopted a 25% "employee transfer Cec" ta be applrG:ef 

-C against the annual salary of any Pacific Bell employee t h d  s transferwd tn ;m nlliiia~i: ' 

52. The Depattment of Commerce maintains that imposing ~k"ar~";d~r~%r6ati~il Qc:~: 
r* 41- such employee transfers is important to prevent the crass-substdizaltiarz OI ~ I Y Q  2 ,"c i 

affiliate from the BOC. The argument is that the 272 affiiiate ryatns high fa~jsil, 
experienced professionals from the BOC. while the BQC receives wra compzfrabjk 
valuable employees or any compensation in return." Qwest pointed auk that na 
interLATA exchange carrier (IXC) compensates any former cntptaifer fcsr the rra-lrnzrtg 
received or added value of that employee's experience. 

53. The obligation to maintain separate employees drj@s i n ~ t  $-ltertenk 
employees from changing employment between BOC-affiliated csrnpanteFk - ~ S Y I & W  i:: 
nothing in the separate employee requirement that woufd wquise esmperf?iat~c%ft fat 
employees moving between affiliated companies. The Califarnrs PUG deerstof; ;sp;;.it*xs 
to address concerns of appropriate pricing of tariffed services, not rlre i"fzqurrer.zlersr;: ~ : : f  

" Thrd Order on Reconsiderat/or~, para. 18 
" Caliiornia Public Utilities Cornm~ssion, D.87-12-06?. 27 CPUC'ld . t .  136 
9: 
.j; 
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Section 272. Requiring an emp!oyee transfer fee would impose a cost on the 272 
Affiliate that is not required of competing IXCs. 

54. There is legitimate concern over employee transfers as a means d 
evndirlg the separate employee requirement. Requiring Qwest to rna~niain logs of 
employees hired between affiliates, with sufficient detail to determine the job i$ies d 
those employees and their length of service is a means of detecting such evauork 
Such a listing is required to be developed during the bienniai audit reqirirsd by Soclrtiii 
172(6).'" hqa~ntaining that record on an ongoing basis can prov ide a means  of selj- 
poiicing by the Qwest BOC and the 272 Affiliate. As with the audit procedure, the 
transfers should be recorded between all Qwest affiliate companies. Similarly, requiring 
all such transfers to comply with all of the formalities of new hires is another rnerrrls of 
er:suiing that the transfers do not avoid other requirements of Section 272." 

55 .  The management structure of QCC (the 272 Affiliate) is divided heiween a 
Board of Directors and corporate officers. As of June 1, 2001, the OCC Bogid 
sionsisted of two individuals." Both of these individuals were also officers af QCC. 
These same two individuals are also officers of Qwest Communicatians tr?li;matist-taZ, 
Inc. (QCI - the ultimate parent for the Qwest family of companies). In additjot1 tu trles6 
fLvo officers, QCC has another eight officers. The titles of these individtrats indicate i k l  
they also have officer functions in either QSC (the immediate parent of OCC) or OC!.:'' 
The QCC Director of Finance is a Qwest Services Corporation en~~lo~c?e.'""~s. 
&w"Isting is the only employee of the 272 Affiliate responsible for administration wrtd 
public po~icy. '~'  Ms. Br~lnstin reports directly to Carol Kline. who is an ernpioyee of 
Qtvest Service ~orporation." a 

56. The Qwest BOG paid QCC for "management services" provided by 
Joseph P. ~ a c c h i o . " ~  The Qwest BOC paid QCC for "management services' provided 
by a number of QCC supervisors, including Augustine M. ~ruciotti."%r. Crucioili is 
listed as a Director of the Qwest BOC.''~ Qwest explained that Mr. Cruciotfi tcrtninated 
ivtis status as an employee of QCC on December 15, 2000.''~ He remains a Director tor 
the Qwest BOG and an officer and employee of QSC (the parent company af both ti?@ 
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~ > G J E ? ~ Z  BOG ancl the 272 ~ffiliate)."' 

5'7 Another Qwest executive, Robin Szeliga, is simultaneously Vice Pres~dent 
mat$ Chief F~nar~cral Officer of QCI, an officer of QCC, an officer of QLD, and an officer 
,,$ Q$c, !"S Ms. Szeliga signed a reporting statement on behalf of the Qwest 0 0 C  that 
i..r;r$ r~qiiirod to be signed by an officer of the BOC. Qwest described the action as an 
enaf,'"' and explained that her action resulted from Ms. Szeliga's position having 
'<exjsanded or changed several times in the past year due to reorganizations resulting 
fron, the merger and the decision to use QCC as the 272 ~f f i l iate.""~ 

58. The management structure of the Qwest BOC is divided between a Board 
a! Directors and corporate of'ficers. As of June 1, 2001, the Qwest BOC Board 
~amt;rsted of two individuals."' These same two individuals are officers of QCI. One of 
~kc?;e 5ws irrdivicluals is an officer of Qwest BOC.'" QCC paid the Qwest BOC for a 
suiai5tarlliel ntlrnber of employees providing supervision or management of QCC 
eorpinyaes. " 

$9. ATT and the Department of Commerce asserted that the proper analytical 
fiy%!m@w~rk for separate employees, officers, and directors was whether such persons 
f5istt6rrr~1r;d separate functions. Qwest asserted that the obligation was met soIeIy by 
u:lentifying the payroll employer, regardless of what that person was doing. The FCC 
!?as addressed whether common corporate officers and directors between parent 
n':at%parYie~ and affiliates meets the separate officers and directors requirement of 
SWLiara 272fbj(3). In the Ameritech Michigan Order, the FCC stated: 

W e  d0 no2 tind it rlecessary to examine in detail the various corporate 
reporting relationships that TCG ar~d Ameritech debate in their pleadings 
lo find that Arneritech does not comply with section 272(b)(3). The fact, 
t?awever, that the Presidents of both Ameritech Michigan [the BOC] and 
ACI [the 272 affiliate] report to the same Ameritech Corporation Executive 
Vice President, as Ameritech [the common parent] acknowledges, 
t~nderscores the importance of the separate directors requirement. 
Ganerally, corporate officers report to their board of directors, and, in the 
case of fhe BOC interLATA affiliate, that board is to be a separate body 
than the BOC's board. Given that the principal corporate officers of 
Ameritech Michigan and ACI report to the same Ameritech Corporation 
officer, it is clear that as a practical matter (as well as a matter of law). 
Arrieritech Corporation is the corporate director for boll1 Ameritech and 

i;; 

'" Er!t:bi: 72. p 17 
z - 
' " Erit?it)rt 3. p 14. 

I I 

Exhibrr 74, pp. 17-1 8. 
' t "  

Erv;ir;bd 12, JLB 272.8. 

. I  

Erhrbl? 22. p 21. The terms of the contractual agreement are trade secret data, and therefore nc: 
~fzcf:rded In t h ~ s  report. 



5 1 ~  arrangement of officers and directors created by Qwest goes beyond 
thr ~ ~ ~ r o i n c ~ n  reporting of officers to a single superior outside of the parlicular corporate 
pitbiil 'Tf~n directors end officers of both the Qwest BOC and QCC are integrated within 
i:iEri f:i2n%pany 2nd the officers and directors of each company are integrated into the 
rnrwr;%lt! structure of the common parent. Some of these same individuals have 
pinvldf3si firanoyecnetlt between the Qwest BOG and its 272 Affiliate by contract. This 
$4rt,gc!urs defoilts lf-ie purpose of the separate officers and directors requirement, 
@stscrrbar,f by the FCC as follows: 

Wa recognize that corporations are ultimately responsible to their 
sfrareholders rind that, in the context of any parent-subsidiary relationship, 
c~~rrptete indek~endence of management of the subsidiary will not always 
be possible. Iiowever, iri enacting section 272(b)(3), Congress obviously 
ra<l~i!rod that the BOC and the interLATA affiliate be separately managed 
$0 at Jsnst sonle degree, and one of the affirmative requirements of that 
prnvlslon is the separate director requirement."' 

81. Qtvest has not attempted to show that independence of management is 
t ? :  hsre  "" Qwest relies upon language in the Non-Accounting Safeguards 
t4rrdt~~ 1C: Gtrppoe its contention that it has met the requirements of Section 272(b)(3) 
rfagurtlirkg the afficer's and directors of the Qwest BOC and QCC. That language states: 

t!"m section 272(b)(3) requirement that a BOC and a section 272 affiliate 
kswve separate officers, directors, and employees simply dictates that the 
satne person may 1102 simulta~~eously serve as an officer, director, or 
emplc~yae of both a BOC and its section 272 affiliate.""' 

2 "The FCC explicitly mentioned that passage from the Nor]-Accounting 
dafdkg~fi2rds Order in the Ameritech Michigan 0rder.ll8 The law governing the corporate 
'~lti~zonshlps involved in that application resulted in the BOC and the 272 affiliate 
t?;a~i~ig. as n iacti~al matter, different directors.'lg Despite this formal separation 

t -  
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id, at para. 361 
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bet$v,sr@cn the directors of the two companies. the FCC held that, "[the 272 affiftare] lack5 
ihc? iridependent management that Congress clearly intended in enacting the sepaiaie 
!rBrw;iul- recj~r~rernent. $ 9  ti0 - 1 hat separation is not to be "easily nullified mereiy thrclugii a 
lagal ftction.-"' The same absence of independent management results from the 
:~~aiYagerneiit structure Qwest created for the Qwest BOC and UCC. 

63. The integration of management structure proposed by Uwm! conflicts virttl 
!t?@ FGC's i~~terpretation of what constitutes separate officers and directors. The 
staterrlent in the Non-Accounting Safeguards Order (that "separate" just rnearis not Qre 
sams person in each position) was significantly qualified by the FCC in its Abrtenied2 
&.dj~,"i'rigran Order, where reporting relationships (similar to those in the Qwesf far'mzil.gi of 
cc2,sanyarzies) were not a concern, because of the existence of independent bit*ectori; to 
u~~crsae the conduct of the corporate officers. There are no such independent diractsrs 
in the Qweslt proposed structure. The FCC's statement that the conyressionai iatienr of 
fha separate officers and directors requirement was "obviously" to require s@parnt@ 
manGget??f;nt compels a finding that the structure proposed by Qwesl does not i.i.ie@ i i l ~  
statt~tsry standard. 

64, Qwest has frequently cited the Biennial Audit process as ~?SSIJT;~F'PCG? Z b ~ i ' ~ i  
any tsancompliance will be rectified in a variety of areas. The audit pracesf; direcis 
aubitors to examine the corporate management structure. including reporthy .-lo 
deteimine the independence of the af f i~ iate." '~~ Similariy, the audit procetlurea i-;qurre 
sxamirlation of all services rendered by all affiliates to the 272 affiliate.'" The atiai:!ar:: 
are directed "to determine whether any departments [of the 272 affiliate] repod arther 
fwrtetiana8Ey or administratively (directly or indirectly) to an officer of l f ~ a  BBC '""" 
As this language makes clear, the issue is not the organizational chart, btfZ the 
~rnderlying structure of relationships used to manage the organization. She prnctr6c si 
having the same persons who are QCC officers and directors sccupyrng p~i t ions  
r;lf;ewhere in the Qwest corporate management structure is the sort of ftrncliiooai. 
indirect reparting that is identified as a concern in the audit process. 

65. Qwest has not demonstrated by a preponderance of the eviderrc~ ~:Es;?i rs 
has separate officers and directors between the Qwest BOC and its 272 i4tfrstnfe ($5 
required by Section 272(b)(3). 

tx. SECT~QN 2"i"2(~)(4) -- PROHlBPTlMG ANY CREDIT ARRAXGEMENT Tt.tAT t2BtJt,gb PERF+tt'$ 
RECOURSE BY A 272 AFFILIATE CREDITQR TO THE ASSETS OF THE If3ac. 
66. Section 272(b)(4) sets forth the requirement that a 272 aftiliafe: 

may not obtain credit under any arrangement that wot.ild permit a credlisr, 

1 ,'C 

V L 3 3  

417ierrtech Mlchlgan. para. 353. 
dmsnfech hlltchlgan. para. 361 . 

'" Ex. I .  P4ES 272.14, p. 20. .'- 
" fd. 
' -4 

!if {(ernphas~s added). 



upon default. to have recourse to the assets of the Bell operating 
company. "' 
87 in the Non-Accounfing Safeguards Order, the FCC interpreted Sect800 

"- "r."? 

1. ,.(i~!cJj as prohibiting a BOG, the parent of a BOC, or a non-section 272 aftillate of a 
130C; trow co-signing a contract or other instrument with a section 272 affiliate that 
*dvrnl:rl permit a credit or recourse to the BOC's assets in the event of default by the 

079 ::iectronr L, :, I, affi~iate.'~' 

68. Qwest maintains that creditors of the 272 Affiliate do not and will not have 
3 ;~~t,~jaurse % .- tn the  assets of the Qwest BOG. Qwest asserts that the 272 aftitiate does rlof 
z~rlti v~ilf 1101 make available to any creditor recourse to the BOC's assets indirectly 
tfliouglr n 1'163-272 Qwest ~ffiliate."' The 272 Affiliate is capitalized separ;ttely from iho 
O;vc.r;l BOC. through Owest Capital Funding, Inc., another affiliate of QCI."' 

9 .  The integration that Qwest contemplates between its Qwest BOC and the 
272 &+ffiiisle requires the former to provide an extensive array of services for and an 
k&inlf the latter,'29 These services are governed by the Master Sewices Agreera~snt 
?"i.ic !bq88tt-3r Services Agreement provides for payment by the 272 AHiLiate 30 days clker 
reccfbt by the 272 Affiliate of the invoice from the Qwest BOC. j3' DOC assens that this 
arrangement has the effect of creating effectively permanent financing of QCC's 
j.sr.;lrrst-rases of BOC services for a period in excess of 30 days. 

0 ,  DOC maintains that the accounts receivable approach described by 
a%$ge?sl woiricl place the  Qwest BOC in the position of an unsecured creditor in the evarlt 
a! c'j@faui! an tfie part of the 272 Affiliate. The Qwest BOG would be in tile same 
psailior~ as any other unsecured creditor insofar as its ability to "collect" the debt from 
Xlw? 272 AH iliate.13' 

71. 'There is no improper provision of operating capital to the 272 Affiliate by 
t;zswIr'ttair~ir~g a net account receivable from the 272 Affiliate, so long as the Cawest BOG 
afiefs ll-m sams terms and conditions in its accounting for receivables from una-ffilici.teb 
6itlPttias. There is no requirement under Section 272 for the Qwest BOG lo treat its 
sk5parate affiliate less advantageously than competitors. 

72 .  Offering the same terms and conditions to all providers of intratATA 
sewices is the standard for compliance with several Section 272 requirements, 
andtdding the issues raised regarding accounts receivable. The Master Sewices 
A{jre@menl, Amendment No. 1, requires a late fee for unpaid balances l i i  ar,cor::%s 

'I" it? iJ.s.C, $272(b}(4). 
* 1 

I hf~r?-Ae,-ffgr7hng Safeguards Order. 1 1 FCC Rcd. at 21 995. 
e % EX Z2, Fr. 78. 
'" Hsaring Transcript Vol. 1, p 208; Ex. 12, p. 18. . - 
'- ' Ex. 35, p. 57 
* ' Ex 18 [Master Services Agreement). 
. - I  EX 35. at 57-58. 



I - I  l h c  i t>~urd contains copies of bills showing exactly t h ~ s  type of unpatd 
E~~~n,rr:i=s, '' &.ioy+;etler, these bills indicate that the Qwest BOC had not lewed late fees 
ma.r ii,q i?~iari~fzs c8t'i"ieci over by the 272 Affiliate, despite the terms in the amended 

134 
h8+!liii*r C - ~ ~ ~ ~ ~ : u 5  Agreement Imposing such a late fee. There is no evidence f r ~ m  
ra  rJ-$g-::t !r.i.xt 1 ~ 1 1 ~  fees are not imposed on competing interLATA providers with overdue 
! h$$;i-6?.i*cy7 

"* "4 Dctspfle the failure to charge late payment fees to the 272 Affiliate in t i  a 
e.:;f!*3f-c i3;!i7rji;SI AS late fees are charged to other IXCs, failing to properly manage 
~z<i;iaifaxt:; E E ? E " . E : : ~ M ~ I ~ I ~ ~  for s e ~ i c e s  provided by Qwest does not constitute recourse tc the 
zl::.~,ij?;; at Vttt Owest E >̂OC. The no recourse standard being imposed by Section 
.'$ ti, -4 *;. d : t i i l $ a . j  F!; blrc3cted i ~ t  third party creditors. not the 272 Affiliate itself. Failure to 
IViti-J~!qe iirc o;:eoijntn receivable to ensure timely payment for services provided to the 
i! '2 fiililt,%ti: ciae-t; not c~rislitute recourse to the assets of the Qwest BOC. The record 
5gtL'iiX.i Ittat Owest t~as twanaged receivables from the 272 Affiliate under terms more 
i~d~ori!.rcp?oiir, than tilose imposed on unaffiliated interLATA providers. That situaitsn 
hii%z.rtdii ap rrcci~liy as October 2001 .I3" While this practice is, in effect, the Qwest i3OC 
&~l;u$$ixj f f ~ t ?  272 Affiliate an interest-free line of credit, the improper conduct relater-% ta 
ew ?~c:-r?~i i$enr~~it~~tic~r~ requirements, not the nonrecourse provisions. Qwest has !nib% its 
E~-,h:as af $?rt>v~r~g that the Clwest BOG and 272 Affiliate will operate in compliance -tl;ith 
e*ixr'$:nul "5 '""  
- ., ;k(bj(4j.  

-9 ,i Section 272(b)(5) sets forth the requirement that a 272 affiliate: 

~ r k ' i f l  cotrd~lct alt transactions with the Bell operating company of which it is 
4:; ~ f f t t f a t ~  on ar-1 arm's length basis with an such transactions reduced to 
-*v4:11119 and available for public inspection.13 I 
'*$ 
r ,? I'tm Qwest BOG and the Qwest 272 Affiliate are wholly owned 

i s  of tile Qwest Services ~or~orat ion. '~; '  The organizatronal chart oi the 
a;l. T = . ~ x a r , , ~ t  *, ig cc~q3clrlate str~rcture indicates that both the 272 Affiliate and the Qwesl BOC 

Prilrirtt m the Qwest Services ~o rpo ra t i on . '~~  Qwesi Services Corporation provides ieyai 
arxid p s i r ~ t ;  stlpyort services for all Qwest affiliates, including the Qwest BOC and ti-\e 

' E c, ? 9:: 3t9,ES-272 7: Ex 18, Amendment 1 
- 4 -  *" ,. 

e;i .t 

TE. 7 Att btaiQE5-272 7 ,  E x .  18, Amendment 1. Qwest's addit~on of a late fee to the ameridecl Rn:is?e3 
IS&%:=,., P; Igrcc.ment supports the ~nference that Qwest usually charges a late fee on overdue b~lttngs 

i + z  i t  iRi*:ipon:;e to DOC IR 15031), Ex. 35, Att. 3.1 (Affrl~ate B~llmg Request Fornr. €$ART' t4rtbt ,. 
$;r33;Cf?3ij ,srh:f tnvalce h O  A681 201 ). 

,3'? iJ S @ ISj 272ib){5) 
32% 12, fvp.lCt-62 
F:,A 1:s  An 272.3 



-= - 
+ it In arlsvverlng tnterrogatories sent by the Department to Qwest regard~ng 

3% tr%'z@r.,t, Zo ;.;i%ci: $596 awesf Bc>C atid the 272 Affiliate were engaging in joint 
k t .  l L A  i l o i ~ t v  s~ipport analyst with the Qwest Services Corporation answered the 
a.q+,&$.r!%fit%z55 

r ,  '4 . I' Ms. Bi~rnsting is the only employee of the 272 Affiliate responsible for 
and public poiicy'4' Ms. Brunsting reports directly to Carol Kline, who is 

:r-: pnipic~icp nl Owest Service ~o rpo ra t i on . '~~  The Director of Finance for the 272 
Abf4hai2* rs ;,m ernpicrye@ of the  Owest Services Company. Qwest Services Compariy 
+ : y i 3 ~ 5 J # ~ i :  :r clifrllbet oi  corporate accounting functions for the 272 Affiliate. The 272 
41f~:kitlp* (toe:. no! !tab@ its own Vice President or Director of ~inance."' Persons holding 
+Mitrr rriractni. and supervisor positions within the Qwest family of companies also 
~ 2 ; i 6 t ; - S P ~  *T~,~?F?:;~~~c;. ITIC~I~~ setvices" ~tnder contract to the Qwest BOC. 

763 C3wesl repeatedly stated that, for transactions between the BOC and the 
272 Atglfi;lte, rt wotrld "conduct all transactions on an arm's length basis, reduce then? to 
gmtkr:ini) 8ird make them available for public inspe~t ion." '~ DOC pointed out that QSC 
3~4irri :-.r prauiclii?g legal and policy planning services to each side of the Qwest BOC-QCC 
rs&i.%&orzigsn. 'The separation between the Qwest BOC and QCC is bridged by the 
**'ir"'gtwit,art at 2;swlces to both entities by the same employees who will be in possessio~ 
@f t!ee~%r$er~itRf taformation belonging to each entity not being offered to competitors on a 
f$:3:'i\,fQ~ibt?1i1"1i3f~f~ basis. That separation is also bridged by the integrated management 
i*Zfia;f~~sf,r that pfaces officers and directors in positions where they cannot exercise 
rak:#f%i~it-lritia:rii jtjrfgrlrent regarding the interests of the 272 Affiliate. 

? 1 - j  Entities dealing with each other cannot depend upon the same source for 
tr-tghi a-r;i!*~~tce$, g.strblic policy analysis, and financial consulting with respect to 
Iratrr;:'i::ttt2ns occurring between the two entities and remain at "arm's length" in a 
P d f  t~~s-ri,i-&*~J~~~ntal, ? -  The decision-maker at the separate affiliate cannot report to the same 
~ 1 f s ~ : ' n ~ f  a# ih8 jofrgt awlwr of the affiliate and the BOG and maintain "arm's length" in a 

t- "l'3 t~;t."tis#t:tctran, The practice of contracting for management and supervisors between 
t f ~ c  Qikie i s !  BOG and OCC also erodes the capacity of each entity to act at "arm's length" 

brat'$$&actf@lr'\~, 

80. Owsst rrrairltains that there are efficiencies arising from the use of services 
{rgin.s c% ~c>r~sfu?nn sotrrce. These efficiencies, Qwest asserts, are legitimate practices that 

, "gr :? p 31 
b8a+;xf2="1eg Tr;tf*~ecri~! Vol 1 ,  p. 50; Ex. 6 (Qwest responses to DOC IRs 15036, 15038. 15039. and 

P fil.gt at 
" Jvf%i;Spi;rr;j TT~:I:~SCT~~>{, WOI. 1, p. 172. 

= ,I-2 at 3 7;r 
- * j  

?;$ 31 :? 1 {I 
'' "1 ~:~:~;vtpr \iic>i. 4 pp f 9-20 ---  -- 
if?$, xi.$ p3%rtir,clartv !rue, where as here, the Board of Directors is composed of other officers of the 

i%x:+:rtt i:oi"!rl:~arly who are also off~cers of the 272 Affil~ate. 



bsrn .,~kprov@d by the FCC. At no point has the FCC stated that a BOG can 
re;g;Lqt- $13 pr;ictlc~s that place a BOG-affiliated entity in a confidential relationship with 
''<- I ar%+rh 2 I . r ~  D0@ at.zc3 its 272 affiliate when transactions between them are being conductea 
%1=1 - kc - - 1 t h Such an arrangement results in an evasion of the arm's 
i~~t;~;i$*r r s b y ~ ~ g . r @ f f i & .  

8 4 Qw.%t witness Ms. Brunsting testified in her written affidavit that: 

AT: ni'ltliales, the 272 affiliate and BOC have ~lnique financial and business 
r~r:;porr%itsitities and obligations to their boards of directors and ultimately 
to thmr sl.iafLsholders, notwithstanding section 272 requirements.'46 

3 ;  htirfjs Brun~t ig  states that one of those unique financial and business 
fe':~$ks>tth!i:iiitft@!~:i is to cnsirr'e that the Qwest BOC's aggregate profits will be maximized. 
f*sl:pn t f  a:? r:rt.der. to ~t-,(:ompiish those results, certain individual affiliates' profit levels 

t 4; 
Itd%lii.afrb f'let~d tirt b@ s;tcrificed, 

83 The priciu:ing of transactions is another critical component of the arm's 
h .  ?vrr$jIE% *cf-~:j1ifr4?fnf$r1t~ Where, as here, the 272 Affiliate is a wholly-owned subsidiary of 
C:vv~t : ; f  $ ~ : T ~ ~ ~ / Q : Q ; ? S  C~rpar'atian. any profit or loss by QCC is uttimately experienced by the 
pQ~z<!n3 ~;t~rf~csratissi, The same finat~cial reality is true for the Qwest BOC, which is also 
n ~&t~shlt."~i;t';tir~etf subsidiary of Qwest Services Corporation. Any financial transaction 
i:i,%'~;.5;~ir3 F ~ z - Q  Q W B S ~  8QC and QCC results in a net difference of zero to Qwest Services 
C:+:%q%kraiian when only the two subsidiaries are invo~ved.'~' But Section 272(c) requires 
n c r r  :ww wrvicas offeicd by the BOC to its 272 affiliate be made available to competing 
it.teri.~'l~ provtdnrs on the same terms and conditions. A transaction with no tiet 
dtf%azirracd? b@;6bvee:n entities with a common owner can have a dramatically different 
5i?5sanei,%b rttsl,lIt wt.a@n applied to competing carriers. 

8.1. A sirlgla example is sufficient to demonstrate the potential for serious 
~ s f l ~ ~ f e r c ~ a $  srnpaa an competition in the telecommunications market when pricing of 
:t&iviet.la 1s nrfknipf,~lateb. Combining local and long distance billing on a single monthly 
oririei"ilsr.;t and paying both billings with a single payment is perceived by consumers as 
8:?i ;l$tr8@tiv~ csptian. awest has already engaged in advertising suggesting that it wiil be 
nbfe 10 ;ltJer that feature. QCC has already entered into an agreement with the Qwest 
BCX3 t r ~  yay at [east $1.20 per bill (up to $1.50 per bill if volume discount totals are not 
f?%%tr !w oa& nanthly customer billing. Since most of QCC's billings will be made to 
;~r -$~!~~f . r \cars  of Ihe Uwest BOG, reratively few of these bills will be generated 
iflijgbg=nde!~tiy of the existing bills that the Qwest BOC is already generating to its own 
rr~s!nri?iin The actual costs incurred by the Qwest BOC in combining its billing with 

+ EK :% b1 b7 
" W ~ a r r i ? ~  Trarrscnpt Voi. 1 ,  p. 193. 
.'A .kqy sar.rrco cfiarge to QCC from the Qwest BOC is charged as an expense by QCC and income by 

h f w  CPw3i;sr BOC rtt the sarrlc amount. Since both the Qwest BOC and QCC are whoily-o~vned 
$+,&$+~iJi~+~4+f> 43: BSC, the proftt and loss of each affiliate must be reported as QSC's own on its accounting 

fire samc is true for QCI, \ ~ ~ t h  respect to QSC's profit or loss. 



* ++L 
that of QCC may be lower than ten cents per bill page.'"' The payment between OL~L 
and tke Qwest BOC has no impact whatsoever on the revenues receiviid bgr QSG rlhc 
sawmrot'l parent of QCC and the Qwest BOC) or QCI (the uitirnate parent r;rsi?spa~y i 

But the offering of the "negotiated price" to third parties can make paiticipaficlrl rr; 5R-i. 
service too expensive or impair the ability of those third parties tn cnrnpete i r ~  
ct?arket. 

85. The capacity for manipulating pricing between a f30C and its 272 sjdr&if-+ 
tias been recognized by the FCC."O Manipulation of pricing to !he clerrimetlt of lnlrd 
pnt+Ulie;ls is generically known as a "price squeeze." The FCC has baer? dir@cli@r:j ,, i 20 

csxlsider the irnpact of any potential price squeeze in 271 applications " 68z~nrgtslat~~~~r 
of Total Element bong Run Incremental Cost (TELRICI pricing d r-\et?r&ork @Eemsr:t$ :5;4fi 

impair the ability to compete of competing local exchange carrier% {CLECs) %~ings~!~~- 
maniptifation of pricing for services between the BQC and its 272 aBzlEats car2 ir~~pn~u 
competition in the interLATA services market.'" Requiring that iransac.!ions be 
csnducled at "arm's length" is a means of preventing such manrparlatisfi 

86, The arm's length requirement of Section 272fisjf5j mearsk that 
transactions between the BOC and its 272 affiliafe must reflect a bargained f r a  prrrsrs nf 
the product or service. With interlocking management structures b~s;tv~$en ~ J ~ P E  ~;BS~-'F*:! 
and affiliates, different means of pricing for different transactions, and rkte exp;zrts:itetb 

Exhibit 22, p. 63. 
'SF 

$1: {he Matter of BellSouth Telecommun~cat~ons. Inc. Pernraneni' Cosi AI4~~5f iszc  h&?:'it,d: $'.;lip irtr 5 5 -  
kZfiirv@r of Sectron 32.27 o i  the Comrn~ssron s Rules. ASD F:le No 01-46 iBc~~:ansr;:i;. 17 :x$;~! ' r 
Paragraph 5 of the FCC's Order states: 

BellSouth explains that the affil~ate BellSouth Long Dcstanc-cr. t r z ~  {BStDi i c , ~ ~ ;  cre,~t<k.,f ?:, ;:ror:jJn 
tnterLATA services pursuant to sectton 272 of the C O M T I I U ~ ~ C ~ ~ ~ ~ ~ ~ $  Bc: of $99c4-i  n= r~23a:rra".*!c-"8 
(Communrcat~ons Act). A// tiansactlons between a Beit operaling c'ornparta. ;liri.i~ $12, :~4.?~$>0 pr"h;!i 
affilrate must comply wrth the arm's length requlrernents of secliun 272tbbi51. Bf>bi$:2~$sr hi:-t~:r:tp.?;ir+ 

tist it can comply with the arm's length Fequ~rements by recordtng khg :ri2r%i,"dctt~n 4%~ drcfuirrii~cv.;n! 
cost for regulatory accountrny purposes. We d~sagree. Our rules rcqt.r!ra suctr tttCim3EitCt,Gr't: ,etcil 
sedion 272 affitiates. where no tariff rate. prevailing price or ~ula!rs,iyy. feed agrssmcw! 4t.x154i, t:p 
recorded for regularory accounting purposes at the higher o! OF :nab%t ~ 1 ~ ! 8 4 .  !kt;+ FL(~P .$~;*  1 5  
the seller or transferor. and the lower of cost or market. when the carprev ts t j 3 s y d r  OF 
BeilSoulh has not demonstrated hcw an ~ncremental cost ealtrat~an v+t?31;3 cg$rnp;~ P! 
statutory requtrement that transactkons be at an arm's Iengt-9 b r i s :~  It ~ r ,  n3! :q.:b?tn~i*i.zf I:,L pa ;+.:Y 
that the stafutory requirement is met i f  the price for the l:ar:sck:itar: ~ i ;  ~@i",c:<jckif lo:: '.r.:k--, ,r: 
irecu~~ntrng purposes at fair market value The Cornmssstar;'s f~;%~tl:ln O$ c ~ c : : i c ~ ~  32 Z ? ~ L L  ? c if:- A 

the floo: and cell~ng discussed above does not apply ta transaett~ris WOBB JfC!rSI1 272 >if* ,i~e:-.. 

Far these reasons. we deny BellSouth's petition for *arver t::ttp ZESE~X~-",$ :4 ! , T ; P ~ E ~ ~ ; * ~ C ~ F = ~ ~ : ~  JV,:B+ 

,$, 
6SLD 

. 2.7 ,$F3rr,3! Cormitnrcaituns CG. v FCC. 274 F.3d 549, 553-56 tD.C Ctr. 2005 'r 

@ruses! focuses its comments on the clarrned desire of "entrencn~d~ SXC,s;. 5 p ~ ~ B i  sc;: &far 5 3 , :  y~ 

cornpetttion with the 272 Affif~late. But the current c3mpehtiwe market ci;ctta*t$:; i+ ::.%ir;pk i , i f+ , j t ,  

s?tss.tATA providers. many of wh~ch do not have the market share nr frnan~itli rtlz:~c~;itptcd+~ 5: $:*L 5 
sudl 8s A m .  Qwest has used fully d~stributed cost pr ic tn~ for feetufas nor Itkckt t3 bc- A$l:-lrft,*-.S D.; 

competit~rs. Qvgest has used prlcing significantly over its own cost$ $0 ptsr C C E ~ ~ ~ ~ W C *  t;-?;r:<g; ii,,, 
telephone servlces on the Owest BOC customer bill. The mmpac: of 3 -pnce :qirere?j" n2 :;r, :%<=+: ~+i:-.:p 
femur@ such zs the single customer hill has the potential for the greatest impact o:'i BPrs %rrat,u;liez-. !kCVA: 



. - 
irr:c+r-ta that transactions be structured for the benefit of the Qwest BOG, '""  tile arni 5 

!angS-3s aequiret-nent of Section 272(bj(5) is not met. 

87. The current operations of the Qwest BOC and the 272 Affiliate cfa nG? 
rr.!eel the arms length transaction requirement of Section 272(bj(5). Owest'$ i:r!r3itld@d 
n7:tnnf;rr of operation of the 272 Affiliate is akin to that of a ciosely-held siihsrdtnfy, net rs 
saparnte affiliate as required by Section 272. 

Xfi, SECT~OM 272(e)(5) - MAKING ALL TRANSACTIONS WtVH THE 272 AFFILIATE I"&YASLAaI,C 
FOR PUE?L,tC INSPECTION. 

88. Sedion 272(bj(5) requires that any transactions between If?@ 88C aairl tf;r" 
2f2 aftilinte rrrust be available for public inspection. The FCC has ciarlfied 8 P a f  !h& 
rt2qz:irement consists of three components: 

(1) the 272 affifiate must provide, at a minimun?, a detailed writf~fq dg$?l*rtpt$cg::i 
the asset transferred or the service provided in the trartsaaisr3, arrd p~sx 2@tViE 
ar~d cur-rditions of the transaction on the company's horne page air; $?I$$ tr1I,wi.1~-.3 
within 10 days of the t ran~act ion; '~~ 

(2) the description "should be sufficiently delailerf 'lo aflm*rd ES$ to $L~;C~BG:*~!$ 

compliance with our accounting r~ les " ; "~  and 

""*py;"-" (3) the cfescriptions must be made available for prihf~c rnspeclfw~ s! th% %%,++-. I!: 

principal place sf business. and must include a statemerzt ceeiflpr~g 9%t4> $Ln$av 3_g:~;B 

accuracy of such disciosures.'~ 

39. The FCC has stated that the 272 affiliate must ''pzovrde a cfc2wi~d t*;~r!t;.l*n 
description of the asset or service transferred and the terms and cnnditraflt-, of l tw  
tlanf;action" and, that such description "si-iuuld be sufficien$ty det;osied ao 89I@& tas ~ i 3  

svaruate ccrmpiiance with our accounting r~~les.""' As the FCC has s~ata?d 

in the Accounting Safeguards Order, however, we expr~s5;iy stafis2b rRaf 
the information contained in a BOC's CAM [Cost Aiiscatlen t+$.~aratwtj i:;, txtt 
sufficiently detailed to satisfy section 272(bf becal~st? 1 t . l ~  B80&'$ G~."s,b4 
contains only a general description of the asset us semce and I~HYS [so! 
describe the terms and conditions of each individual !far~s;$c!tor% 
Therefore, a statement of the vaiuation method used, ivllh~rii $!re clererts il~f 

the actual rate, does not provide the specificity we reqcstred ts; ir~e 
Accounting Safeguards Order. Because Arneritech ha5 fati~*d &. pir;:::rl& ;& 

sufficiently detailed descriptiort of the transactions ta afiov; ijs Cdiif:f:lj?r- 

' " ~ ~ g e  Findings 81 and 82. 
'" Accoul~ling Safeguards Order. 11 FCC Rcd. at 17593-94 
:'js Id 
".& 

{d. 
Id, 



compliance with our accounting rules. we are unahis ts irrirJ ifsat ArsrnArrri;.~!~ 
wili carry out the requested authorization in accordance awtlt  stmsafj 
272,15' 

90, A T  objected to the level of detail provid~d g ~ ~ ? ~ f a ! 4 ~  if1 fJ88 ?ii~3rk r,~Pi+q;*t-~~ 
pss'ted to Qwest's website. Qwest responded that its wafk cjrd~rs grt.~v$d+? Ihe :>-:IST%P~ 

rg ,f rqfit@: $&in  level of specificity found on those posted to the Soutf-rwestem EMi Cr", p .3 :~  
RE30C) website for its affiliate transactions. 

91 . When asked what specific details of an affiiina~ tra;rn%1e:tii2t~ s?%.r"; ha-? ~:~:.;~ta.;ii 
or? the Qwest web site, Ms. Schwartz responded: 

The details should be sufficient enough tcr atlsw a tftrtd g j ; ~ d ' F ~  It-3 * ;h? iG j5 -13~* t i  

whether or not they would be interested in prsvidrng ~ F I ~ F  ~ & ? P I ~ X Z ~  .:-Y 

you indicated, it would provide rates. terms, and co:.rcfl;ti;oa?a, FCG 
has further given guidance that that sufficiersq8 stmatot$$ i~t:fuil~! ,?I%@ t;t.+%:;:,i 
and expertise of personnel, the frequency ifrat 1tS"'is su;.srvtee G g~lfc3;ltrz-k:tl. .;wr:s 
special equipment used. and so forth, So agaits, w;lsc do e;.,$t;~@$r,r wlbbl ;%re 
FCC sufficiency guidelines . . . . 159 

92. MS. Schwartz testified that one of the purpose5 :% ppa~~ixq fbs4'j.& ~ ~ ~ i ~ ~ l ~ ~ ! ~ S  

.I , 
stich as the Joint Marketing Work Order. on ths Ir"ttet"r"r3t is t: .c~t:re tba.~ ,?-=P,L:~++:* 

that the Qwest BOG provides to its 272 affihte are alxf~ avakPxBB$: nv$ lake f i ~ q q ;  :*.?w:-,,~ 

and conditions to other competing 1 ~ ~ s . ' ~ '  

93. Each affiliate agreement includes a brief @t3z&n;8;FSkoaa 01 ~.owB?;$F::? Fj !?WS 
provided, the employees providing the service, and ike mBe at v&gl$$% %aB& %@t-"c+ ; n $ % ~  $I$+ 

charged.'61 By FCC rule, a carrier must price a service af fhr- gl$;t!tn ef i ~ i l r  irt~3r;tirr.t 

value or fully distributed cost only after the total aggregate %$alere fa"$ I l ~ i @  ti:;;~~x6t, ~ i r i + ~  i r a l l - 5  

or exceeds 9500,000.'~~ To assign a pricing method, Q u r ~ k ; t  jizsv~-~tt;: ;r b ~ - *  4f7.~% .:i 

Vabe Questionnaire to be filled out concurrenl!y s r  ~ T ~ Q F  Za $I%$$ e:rre4:~~$r.::rr' :>f G . : ~ ) P ~ s I  - +  

This Questionnaire asks the respondent to specify. 

(1 ) if the estimated annual billing for $Piis s::f;,iaE;$ ~ 2 ;  C f 6 f c  J~,,w b r , , ~ ~ "  

S500,OOO: 

(2)  whether benchmarking studies have. bsen lj<j;qr$~rmp:$ [:$?F$ ‘Y a":.#. 
studies must be attached to the ~v.~arksRe:elr; arwf 

153 Arnerifech Mlchgan Order at para. 369 
159 blearing Transcript. '401. 1. pp. 66-67. 
160 Id. at 71 . 
161 Ex. 35, Att. 2.2. 
16* 47 CFR 32.27. 



(3) whether an external market exists fp~r ttit3 %~.;at'~c~:. :m:r ,_F?(- ,. 

explanatton!studies this wuuid entail.?" 

9: - 2  94. For the provlsiofi of joint rnarketrng services :a $!"I& , , .. ' ; ? 3 - ~ - 3 + f ? -  * : - 7  ' L ' ~ ~ + ~ ~  *' 
BCJC did not perform a fair market value study or uncir;rfake ;t 5er4~241~l:sl;x"~~~:: :%tz #"' 

Actual billing data provided in response to Department dnforrrzatnt: f%3q.t;4.:;3.3 :<,- ' - 2  - " 
"re r i d L  i- 8. 

sliows a total billing for joint marketing sewices tftat e~ceeds $:ziiii iflc-i.i .if? i ' r ' : c f i  #i* 

payments were made and no late charges were assesstiti '" 

95. Qwest failed to comply with the rules an afiitials ~rat~:~;~;:til~:*,i-+ ~ ~ , ~ : ( = 1 2  i P  (,t ~:i 1 

la jcnstify its pricing methodology on joint markettrig. VVh159 f R 6  ~jSfr%:;~Fff   id: - ; 4 t t L  9 ;  -J ;-,li ? 

of Section 272, Qwest also failed to post the tsrms arid condtiions izt 5h.p +T L~P;~, -s ;~% - 1 "  ,,1-*. 

required by Section 272(b)(5) by not disclosing that no tn$%lerast ~r itk?tf I t ~ z ?  ~;:<:fr: : 
charged on overdue payments from its 272 ~ffiliate,'"' awest h;gn ;i*:nir;rr;gp.:ii'~- $1 

tl-iat its 272 Affiliate currently meets the applicable slanrfarda fof- f?r:5tkni] : r * : ~ i v i ~ : n z : : ~  , -+? *, 

96. The Information Technologies Serv1.1:~~ %&@r& Or@$? Ai?:&-:,.f<: P 

between the Qwest BOC and the 272 Affiliate contains a gr~r7*?1%~rsza %EM - 'F .  i d : ~ f $ % ~ ;  
" *  

Management" (floor space in the Qwest Corporatiat': Zidnr tac4sl!i,.a A ::+>~Gs:"-f ?::I := 
Work Order entitled. "Facilities Management," appearti Ta !CT;X~C G%~:G $g-j~re $r.~+:-&~:-- 

33.:- tFte Qwest BOC and the 272 Affiliate in Denver. Calsrae30 TPme g:? F V ~  ~v; , r r~g~&.>:"  + J % ? - * %  

amount of office space to be provided to the 272 Afiliii;%j~ r,afrr;f:~8$exi :st ;P.Y.: Y+?FI+G 
0rder.16' 

97. Failure to reduce to writkg the 8m0~4rll 63 ~ f f 8 ~ $ ?  L $ V ; B ; Z ~ : ~ ~  & ~ e ~  $58~ 5 I:,, ;b.,-- 

Work Order does not comply wit17 Section 272ibjf5i i2<i~*%\is4 ii 3,t:l",' !c$ kf~:?rp;$ir ,h i-*~$-i,i! 

term or condition of the transaction."' Failure lo spaslfy Ilia itn%~rrr+t n? rf& Z- -+j+.:,- .L, 

obtained does not describe with sufficient specificrt!i tJte tafn.sa i ~ k r h  O"~:FV+~J~):-B-~ :a* 9 : : ~ -  

transaction reflected in the Work Order. 

98. Qwest claims that the estimated s;nnusi k;tlrrrg fur tJnt,,: "f~rxi:&* i-,t &%>. E. 

space is below $500,000."~ The Department at I=~!nrr,srea p t ~ t t 8  @ ~ t  fg$ikl :hk+. 

assertion cannot be lestad because the amount s: $p;~~s Ear 49%~s~ij'& 2~4~;: 2-t2 AI~I:;,$.~c~ ~ i ~ ~ =  

163 Ex 35. Ati. 3.1. 
id. 

i 65 Ex. 9 (Response to DOC iR 15031 ): Ex. 35, A;a 3 ; i P2iifilta!61 r% A;; 

BIQCC030, and lnvolce No. A681201 j Tile totals are trnr9;e fj+t:$r=f cJ-bt3 1" P 
provided in t h ~ s  Report. 

Qwsst ma~nta~ned that ~ t s  Master Sew~ces Agrenr~wn.,~ na;L t ! ~ ~ l f -  ~ - t ~ % ~ ~ ~ : t & 4 ~ ! 4 f  - _; i fi.. I i -r 1J 15 

charging of Interest and s u c h  interests 172s beon bilfeb ratro=irttliz:p t igr*'av*+J :?-- -.44 ,+;. J ~ - : - ~  :. _ -i :T 
Exhibit 3, at 18. The irade secret Invoice rs dated ~~c~n.f%jtr~:;h: r;F2r*t " ' r  $7 r - .  "* { 4 

3 7 - s L "  
a .  

Qwest's assertion t h a t  interest was being charged GP P/gf<$-iiF? 
167 Ex. 35, at Ati. 3.1 5 
168 Id. 
: 63 Ex. 35. p. 44. 
1-0 Ex. 35. Att. 3.15. 



1 ; I  
~bi;~i1tri4~fe~f IS unkno~vn. The $500.000 "tnggei' requrres application nf pas-ntcubzi 
mett-icrds of valuation to comply with FCC rules. There 1s no exemption fmm tk:e po-r,%irzg 
raqu!fernent rn Section 272(b)(5) for transactions falling beiov~ $500,000 tn csrlnn3l eos: 

139. Q~vest d ~ d  not attempt to determrrre the fair market value of S C W I G ~  far 
A~coitnts Payable ~ervices' '~ and Human Resources  service^"^ by conlparrng r:a2l-. 
tram outside veridors. Qwest indicated that its services were ci~~turni~eE-i to provrl;f;'; k:f 
specific Qwest BOG needs and, therefore, a fair market value study cauid fiat Lsc 
sirabsitaken. Qwest described these services as follows: 

The regulated employees who perform accoilr"tts payable ti,it?~1Z11&11~ 

provide for payment of vendor invoices, payment of errrpioyee a~pa:lse:;: 
image processing, corporate card, vendor base, reconc;tfiatiac? sysram 
administration duties. These employees are spccralists far Qbh~8:458 10 if);? 
knowledge of ou;. accounts payable process. External vendors do fret 
offer such a broad spectrum of suppot3 and services. Nor cfo t f i ~ y  Irrtvi*: 
the expertise specific to Qwest accounts payable process. The;.f~3dst@, iiier;. 
senices performed by these regulated employees are not availai #a rrs: E ! i ~ t  

same degree in the market place."" 

100, The fact that some "custornization" of accounts payat4-l@, p.:yralt, t~gr~~ian 
raSoLtrces or any other generic corporate operational fuitctior.~ mag: be recgtdiri9ci do+:; noB 

e ,  

rertdsr such functions incapable of being subject to a fair market value t.t,,s~t$&SstiriFttf n F r * d * . .  

TI'\@ mtivities described by Qwest are generic and frequently "uutsornrcets"'" (t,s,, 
pttrcf.~r-zsod from a third-party provider). Customization is part af the - ; . F ~ ~ ~ c ~ I B $ E  pa"7~1 B ~ S B  
tRa1 activity and does not impair Qwest's ability to obtain market valuafiorp [.st rkso  
s ~ x ~ i c e s .  "' 

101. Qwest has no obligation to go beyond the level rsf specificity r~zahnasinei.4 %-i.y 
olhar RBOCs when posting affiliate transactions. But the FCC rrrtes require f a r  sn:.nslt,e;zg 
valuation for some transactions. Where certain transactions have triggered %id;- 6;:ltr 

market valuation provision, Qwest has failed to price appropriately and post Zh@ fsrmi;, 
and conditions of those transactions. Further, where a pariicu2ar i'rans~xction sij, 

conducted (such as rental of office space} the posting must include r@!evant GPBCT~I~;: 
cbtails, such as the actual space obtained, to contain the terms and conrzfitioms of :4rs 
trafisaclion. The current manrier of reporting these transac1iat-a bt~ttve~sr !he C&$'+?r~t 
BOG and the 272 Affiliate fails short of the requirement ti-~af such Irarssaa-ticjr;~ be 
'Apt~blic" within the meaning of Section 272(b)(5). Qwest must ensure that fukss~e 
pastings will comply with this requirement to meet the standards of Sacrfiorr 272 

-...."-- 
I J l  101, 

""x, 17 (Summary of Affiliate Transactions, see Finance Services W o k  Br<Jsri 
' *'" fd. (see Human Resources Work Order). 
".$ 

' "? Ex. 35, ktt. 3.13. 
Ex. 35, p. 47. 

pi3 Id. 



102. Section 272(c) requires that a BOG not discriminate in favor of rts 272 
affitiata and against competitors. That statutory provision states: 

ic) NQNDlSCRlMINATlON SAFEGUARDS- In its dealings with its agif%-?lt? 
described in subsection (a), . . . a Bell operatrtlg company-- 

f "t ) may not discriminate between that company ar affiliate and %t;y ~ t h ~ r  
entity in the provision or procurement of goods, services, facififies. artef 
information, or in the establishment of standards; and 

(2) s17all account for all transactions with an affiliate describ~d rtl 

subsection (a) . . . in accordance with accounting principles desigrralarf 6;:f 

approved by the    om mission.'^' 

103. In its Non-Accounting Safeguards Order, the FCC ir~tarpreted ii8iis :<sctt+:;m 
tu reqtrire a E30C to "provide to unaffiliated entities the same goods, serutcas, f;~eri:riric~. 
and irrforivration that it provides to its section 272 affiliate at the same rates, Iewfns, zg~ri 
c:anditiol7~.'"~' 

104. The FCC has also concluded that the nor)-discrimination recttsi%rt.iesra rrr 
saction 272(c)(i) extends to any good, service, facility or inforrnation that e BQC 
provides to its section 272 affiliate, including those that are not ic3~i~~~~nlt7'7tfl7i~~%f1#f1t3: 
raiated."%s well as administrative and supoort services.'" 

105. Qwest has acknowledged that it has tlie obligation far fha Q w ~ s t  BOC :a 
not discriminate in favor of its 272 Affiliate. Qwest has noted that the rson-disc=sinrlngalifiri 
raquirernent extends to the use of confidential information between the QPw~st DOC rz;~c,l 
its 272 Affiliate. Qwest does not intend to identify, price, or offer that tt~rtfarm.ia!Ic~r\ t~ 
csrmpeting IXCs. Instead, Qwest intends to rely upon other means to meet thc a ~rci:'~lt"l- 

dlscrirnination requirement. 

106. Qwest wiil rely upon the separation required by Section 27Z(b)f3) 1s 
crsvnply with the nondiscrimination standard of Section 272(c) regarding fha use $34 
~or?iie3ential information. Qwest has not described how common officers and cjiractats 
of the parent companies and QCC will avoid being privy to such intamation (or if ihrry 
are privy to it, how Qwest will assure that such conficlential irrfomation is rmi used itn me 
272 Affiliate's decision-making process). Qwest's reliance on separation to [nee? $ha 
r~eandiscrimi~-tation standard means that it must apply that separation ta officers 
directors who will obtain confidential informstion indirectly through tl?e pac.gntl as \*;el+ as 

> ""L 

" 47 U.S.C. $2721~). 
" ? *  

' "  Nar.t-Accounl'lng Safeguards Order. 11 FCC Rcd. at 22000-01 , y-2 
fd 

$:.q * , ra, n & 221107-08. 



"1,~; AT'T asserts lhat Qwest discriminates by performing an evaluation for any 
;.~!*~@t,"r.~ 6.eq11t35te6 from the Qwest BOC by the 272 Affiliate. The process set out by 
<k=&sB ;:zrovibos ;I srngie parit of contact for such inquiries which is then analyzed as tc; 
6$y- OF pi~drti:t, servtce, or information. manner of accomplishing the request. and the 
p-J% +,-@o T d:?, , t Z?>-K EL!, n:C RFIS~RCJ from meeting the request.I8* The flowchart describing the 
firw;or.l: i!~1'L~aBes that the si~brnission of the request to the single point of contact is the 
+l.jlagna timcess used by 3'9arty requests for ~roductsi~ervices/lnformation."'~~ The 
e:Q+:,g258, 235 <ieticribeCf. does not discriminate against competing IXCs. 

!08. Compliance with the non-discrimination requirements regarding 
!fr"o'f%;%CFiOk?:+ ;,+;tf~ assessed in fhe context of specific transactions for goods and services. 
%li78rtrr~1i~'r;%t11:rns r~gir7rdtng such compliance are discussed in Findings concerning s~lctl 
., t~~d.,;ac!~~~:rr.sf:, j Pa ." , Specific ii~stances of noncompliance are noted at Findings 73 and t 'E?. 
QQ:2&s2st h m  ~101 ~.a*~et its br.lrden to show that the Qwest BOC will not discrin~inate in favor 
bd 31q: 272 AfliTiatp 

fa;'R$k, Ssf,G'~!siY 2272(~) -- JaiNT MARKETING. 

1053 Section 272(g) sets forth a BOC's ability to engage in joint n~arketit~g of trs 
c ~ r r  tocxcl sarwi~~ls with its 272 Affiliate's long distance service. The statute states in 
g ~ + ? t $ s t t ~  par! 

t' 1 ) Affiliate sales of telephone exchange service. 

A Be[) Operating company affiliate required by this section may not 
market or sell telephone exchange services provided by the Bell 
operating company uniess that company pemits other entities 
offering the same or similar service to market and sell its telephane 
csxct~ange services. 

(3) Rule of construction 

The joint marketing and sale of services permitted under !his 
subsection shall not be considered to violate the nondiscrimination 
provisions of subsection ( c ) . ' ~ ~  

' ,* 't'ke ntwl for such separat~on IS part~ccrlarly cntical where the lnformat~orl technology 1s onty rastrtcttq 
:'tccwas tsi fbte 272 affhate. Any other user may be able to access lnformat~on that canr?ot tre pravldad 
d~csciIy to tira 272 afflllate. Allowing information transfers through such other users tndirectly to the 272 
~r$Khaie, ivit).icsut nlak~ng the ~nforrnatron available to competitors, d~scr~rn~nates rn favor of :he 272 affitrate 

c-  "> ,xi ~t,~lab~,"int S~clron 272(c). 
/ " Exhtait 1, b1ES 272 12. 
Lz 9 id, 
' 6.l 47 'd,S.f;. $j 27219). 



*f 10, !n ihe Non-Accounting Safeguards proceeding, NYNEX (the!? an F7806'r 
asks@ the FCC to define "marketing activities" governed by Section 272(g)j3j to tncltrde 
"'pr~jcfuct development, product management, market management. channel 
n~anugenrent, rrrarket research, and product pricing."185 The FCC declined to go so far 
i r ~  it% Order, slating: 

Fn our view, such activities are not covered by the section 272{g) 
exception to the BOC's nondiscrimination obligations. We see no point to 
attempt at this time to cornpile an exhaustive list of the specific BOC: 
activities that would be covered by section 272fg). We recagnire Ihag 
$rich deterrninat~ons are fact specific and will need to be made on a case- 
bycase basis.18" 

1 11. The FCC reiterated this position in the Third Order on Heconsidef;?har~ in 
that ~ r d ~ h ,  the FCC stated: 

'I-f~t; broad interpretation of the "joint marketing and sale of sewicest' 
~!xception BellSouth advocates would create a loophole that wnitld ailo;v 
potsntial BOC discrimination in countless activities. Section 272tcifI) 
tvo~rlcl provide little protection against BOG discrimination were we lia 
construe section 272(g)(3) as exempting all activities that may impact QTI 

marketing and sales activities from the nondiscriminatior~ requiremenls.'" 

112. The Qwest BOC intends to engage in "joint marketing'hof lacat esf.ctrctf-;qs .+ 

sewtcczs provided by the Qwest BOG and interLATA long disiar~ce sentices to be 
prsvtdud by its 272 Affiliate. once Qwest receives Section 271 ac l th~r i t~ .~"  

1 3  3. The Joint Marketing Worlc Order between the Qwest BOG and tfze 272 
A f  iZiale defines the type of services the Qwest BOC agrees to provide the 272 ~A-ffrliata, 

Plannhg far In-region InterLATA (Local Access and Tr2,~nsgori( Argai 
Sentices - Includes planning functions required to be ready tsr saii 
~riterLATA services when 271 relief is granted. Also incDtacies pr@- 
implementation activities such as sales operations functiorzs, budgeis, 
esiablishing sales expectations, planning sales and promotion hlnciioi~s. 
developing marketing and customer segmerttatiot-1 plar~s siici'~ 35 
provisioning billing, order entry and management. customsr cdnce. 
reporting, training, and compensation; and determining requ~rerr~ertts foal 

changes to systems and processes. 

Qwest Communications Corporation (QCC) Sales -- Prrrvldlrtg vnrtun,as 
aspects of selling QCC products and servicss inside and scitside ttw I 4 

' 84 Nan-Account~ng Safeguards Order, para. 295. 
'" Non-Account~ng Safeguards Order, 1 1  FCC Rcd 22048. 
'"' Thfrd Order on Reconsiderat~on, 14 FCC Rcd 16325 (ernphasts added; 
?,43 EX. 1, PP 32-33. 



...? ,,5k+z ? + i ~ - ~ t  ~irch as private line data and out of region long distance. 
,A. 

it+4r:tr$r%J ar:{i>~-ities such as direct sales, supporting alternative sales 
C+", . .~lw'wi$e . - S U : I J ~ O I ~  for planning for out of region sales, managing marketing 
5@4z~75 ~ ! e r f  ckf rregron services. and development of training for Section 
dii "- - i?f~ig~ttcts, 6e~*i~tces. policies and processes for sales and sales support 

Y E . .  
p; i~r~7;p2~i t~~-q$ 

$4 M;%rae Scti~tartz (a Director in FCC Regulatory Accounting for the Qwes! 
@iX;j has iy,pinvni authority over the Joint Marketing Work 01-der.'" At the hearing. 
r- -1r t lv~ bit:; $%c~lb~;3rt~ nor bls. Brirnsting was able to provide specific details as to what 

7 1  191 
%tt<ai-~ 4 :;criir.ar;.ss fa{\ i,inder "piann~ng sales and promotion functions . 

t 25 fXd!.iat? asked to describe what services were provided by the Qwest BOG 
pr- *-" >-- b> L ~ , . t * .  131,1(?4=ir fh$ JQI,Y~! Atlark-efrny Wark Order regarding the "planning function.'' Ms. 

f5&I%ki",'yrt," ge;f 

B c;,~tl't. list  PIG specific services listed under those functiolis, but in essence 
t.bzr:l ~ V S > S ~  r31'c1er irr this section is hasically designed to encompass those 
tsinrrr;ril\g durlctions. t sa 

i rt~rnk plnrl~\\ng means readying ourselves to joint market. I'm not larnifiar' 
$9311; fit@ rietatted plans associated, or that, you know. the details 
u.;nr~;i;~ted with fhs planning functions, however, you know to the exlent 
tlrwf. far instance, it would include any marketing scripts, as we've 
i,tr:?-;r;ttkisad earlier. f'm not aware of any that have been drafted or prepared 
ztr lsncii I O ~ T ~ I  

Q Vduuld you agree then that that phrase [planning. sales and 
pzarsiolrilr.t ftjnctions] is somewhat vague? 

A tiVel9, i t  does capture a number of activities that  would be requirecl 
ro jtsrntty tnarleet. 

O, Like  what? 

A Weii, for instance, as we just discussed, marketing scripts, making 
sure !!?at we have the appropriate training available, as we talked about, ta 
nilcv; ar7yone in the customer ordering centers to be prepared to provlde 
bail) in-region and -- excuse me, in-region local and interLATA service."' 



116. Wl~err asked to identify exactly what the Qwest BOG is proijidirtc~ io ~t.:; 2?2 
R#iliatc wig1 regard to the pllrase "planning. sales, and promotion functions." as si-: Ii=>itiA# 
ual t " h ~  JOSH htarjreting Work Order, Ms. Schwartz was unable to provide an ~~pfar:at;alrl 
but idn:tified ather Qwest BOC officials who might kn~w.'~"he Owesf BOG bas ':ii:ci'f 
OGC: 11-1 excess of 8500,000 for these undescribed services."' 

1 '1 "9 The Joint Msrketing Work Order violates the ~ondiscriminafiatr 
tequir.@fT\snts of Section 272(c)(2) because it does not sufficiently disclose the $eY3v'ici;"".a 

fc,j.sms, 8rld conditions provided by the Qwest BOC to the 272 Affiliate. 

148. The absence of a sufficient description of the services providwj ~rtjdsr tkl; 
,.faact Ma-iketlilg Work Order implies that the Qwest BOG ancf UCC are naf @!igaif3art$j ig'k 

ti-;kt~:;aclions with each other at arm's length as required by Section 2721b!!5l 

'1 19. Qwest acknowledged that its right to jornZIy market sexvicfii"~ :oh" ke1f.t SfrQ 
CBw~st DOC and its 272 Affiliate does not exempt Qwest from the nondis~,rernr~:fai~~k 
rotjurremcnt for "produd design, planning, or  development."'"^^ the FCC klzs tal,itod 

B@U%OUP~ states that, to the exient BST engages in product dcvs!sprri#r~t 
with BSLD, it will do so on a nondiscriminatory basis with 1~rtaffi5ia!%$r=B 
er*l-tities so long as it is required to do so under section 272. We nute FkmE 
AT&T is concerned that BellSouth's joint marketing plans invnfws 13s 
developn~ent and creation of packages of services offered 0sr.1 ;-in 

ramtegrafsd basis, and that BellSouth has not shown that it wili r~aka  tkc;;a 
ssrvices available on a nondiscriminatory basis. We expeer, f ~ ~ v j e ~ e r ,  a:h9 
BeilSouth commits in good faith, that to the extent 85T is if4vafvsr"k?.f$ e?'i~gl[h 
planning, design, and development activities for EJSLD. @ST wid! maRa 
t t~ese services available to other entities on a nondiscriraritlafo~ ba"~st3 
p~irsuant to section 272(c)(1 ).I9' 

"15. Qwest intends fo permit other lXCs to engage in joint :naikatir~g %w 
teliephane exchange services, information services, and praducl dasi~jn* ptantrtatyg 4-j: 
dev@la ment on the same terms and conditions that the sewice is made auaitwkj*rr. t~ R ~ c c . ' + ~  Qwest did attempt to distinguish between product developmcni servlevi 
provided by QSC and those provided by the Qwest BOC.'" Owesl's dt-ecriptrr:#ir r$ 
services in the Joint Marketing Work Order is insufficient IG pormtf o cc~myre!is:g bXl7 ro 

. ? "  .* 

I 'A$ 

l i , d  
li% PF. 73-75. 
E x .  35, Att. 3.1. M o r e  examples of this arrangement between !he 6;e;e;t @ 3 d e .  Sri,j GC-i. *sJnZrr 

rderltifierd by Mr.  Skluzak. Ex. 22, p. 22. Sirice the amounts pair{ and $3~5 t~+r t :++!  313-ij*riit4+s5 'r* :+ilz~ 

transactians are trade secret data, those details are not included in f h r ~  j?@{7or4 4 f ~ ? ~ ~ , ? l r ~ , x ~ ~ i - ~ ~ ~ ~ - ~ h ~ t t  1L i 

tirat the transactions were not at arin's length. since detatls regarding the ssr.t.oy:; pj:.i-~:;;fie~ "a . i:-j 
ar'id the amount pard for the sewices is substant~al. :** 
'a7 

Qwest Brief, p. 61. 
BellSo~ith Louis~ana 11 Order. para. 360. 

'" Exhibit 3, p. 31; Exhibit 12, p.  24; Exhibit 14, 9. 25 
:an Exhibit 3, p. 31. 



asc:er-tam what specif~c services are being provtded under that Orde? a ' T ~ E  ,G!~:t:f:! 

Marketrng Work Order fails to describe the terms and cortditions assclcertrd s r ~ r t r ' i  I*?: 
I;er+icss provided in specific detail sufficient to allow a con-lpeitng iXC to fiwi;.,:+ $1. 

ttghts prov~ded under section 272(g)(l) .  Qwest has not met its b u r d ~ n  :3$ prcrcrr :tr::: 
wilt comply wiih Section 272(g)(1). 

X h f ,  OTHER JOINT MARKETING ISSUES. 

121 . On July 24. 2001 . Qwest ran ad\/ertisernents in varrp~fs hh~tr'kei=t:it~:i 
newspapers far the purpose of: 

inforn-ring 'the in-region population that J.D. Power and Assc~:rzfEes f$l:t:-? ~ ; r : . :  

ranked Qvwest ';. 4 in Residential Long Distance Custsrner S;~frs%at:$i;~ri .F+ 
High Volume Users.' Additionally, we [Gwast] will; rrsdicatn thaS QJ:,T::.~;~ 
working hard to be able to offer the same sewice irt thetr areir.' '% 

122. The scripts used by the sales representatives far tt'ie <&*JGs: E33C: foi 
ar?swering responses to the  advertisements directed the represcl.n!ati~*:'~k 10 inf~xr'i. I&: 
plaspective crlstomers to either call them at 1 -865-LD-CHOfC;E, Gr gcr trftlmit, ti:, @teji*r$6 
Qwest with contact information so that Qwest can conZac=!, them OOcn Z f ~ d i  f"m?.~i~:;i ;3<)-it? 
oflers long distance in the state."' 

123. " T h e  advertisements and scripts used by Qwest' ~ B ~ z o E P ~ ~ Y ~ ; ~ C B  !PT;ST < . ~ I ~ P P : - : :  

has engaged in joint rnarketing activity for the products of the awest 8 0 C  sa%z.,i a?-. 2T: 
ANiEiata prior to Qwest's entry into the interLkTA market. Tftis is fotr~f i ; f~xz~h~&:i~t3~p ,1.t:?i:);l?,: 

constituting a violation of section 272(g)(2). 

124. Notwithstanding that the activity described t r r  the prsc:edirtg $ 5 b w * ~  i"-:w$t,ri:p; 

csnstitutes a violation. the particular activity the Qwest BOG ersqag~3d rrr ;V:~G ac.?:rd$* FIJ 
the public of future planned activity. No customer was offered ~G~+;CCAIA i @ l ~ p h ~ n ~ r  
sewice, either in the advertisement or on the telephone. She ixiofi3lrwrlict c.;;ats%~~$.i~i"t~:.: 3 7$y,r 

minimus fail~~re to comply with the prohibition against joint markaaiisg ,3c::~tfy errgp5rrc.i~-j j tht 

Section 242(g)(2). 

125. ATT argues that Qwest's predecessor 272 aHijaate. Of-B a:faft3%i?irY a$:=; ,J,: - 

as U.S. West Long Dista,nce), violated the prohibilim agazrlst jorrri rnarl~e:~iri$j PF:~:-:-Y:~ -t+; 

these violations, ATT maintains that Qwest has not dernr,ra~2r~~t~~Q csafr@rtl t:Gin$-d1.tey:tt 
with Section 272. Qwest maintains that the QLD noncnmpi~atret~ was 8'~43t 9@2i?iM +3f:I) 

shoijfd not prevent approval of Qwest's application now, The mre ~i it ' itg:rfr4?A ~'~r.?' , i -  *?.I- * E ' L I  , 

- ,. 7% 

-W, Qwest maintains that no product development services I-save t ~ 2 ~ 7  ~~'C(P,;I~~~:+~,_L 3, i:>S G p!~.i. $2 

2001. Qivest Br~el, at 59. But Qwest has not rdentifled vhat S ~ M Z C ~ S  L ~ + t ~  f ~ ~ ~ i i ~  ~;,V,~-I-$L~I n , .n12 

cesulted in b~llings substanl~aily In excess of $500.000 under [fie Jilc~inr ?,,%a;, <ri2-tig Y,+*-t: ( 4 2 ~ ~ t e - 7  I_: I 

currently etrgibie to market in-region tnterL4TA services, theretnra i r ~ ~  $).i\i:it. IifK ; :I:+,-,* ,. - * % . ; s: r- 

those servrces ather The rnvolces on the billings described the &;rbr>r;l nZ re1: : i -~f?-*- :  z - 11 , , !.- , A ? 

devetoprnent." Ex. 22. p 22 
2Q 1 Ex. 7. Att. A (Qwest response to Department of Commerce Mo:rorz; 
2"= /d. at 1 . 



by U.S. West Long Distance occurred under a mtstaken 1 f i t q x @ t , i t a ~ ~ 2  sf: : " i ~  ;FT;'~=.;@ ;.J> 

of the Act. That past noncompliance, by itself, ts rnsufficteztr S U Z J ' ~ ~ ~ ~ :  k'ir ,I t ; i r n , % t '  *+Y, 

that Qwest will be unable to compiy with the jornt markettng ~er~piuirerz-;~*z.-?:, rrl re-.? i~, : l~~n.~-  

126. Testimony from Qwest witnesses suggests tf-t;lT a t;w!tit.r@ ccAwp , ~ t t M  i-: 

3 f; x$%<$ *:: : *, ? Qwest's joint marketing is to offer long disfance services from OGC iu ' i f %  t, 
service customers of the Qwest BOC."' Cun?merct. cites f igur~?;.~ x~t&~:igfrri$ 3 I?i;~f f2 ,l;r.;.- .- -7 . . 
can reach over 20,000 new customers per month wjfh this r3~artt~~ttaig r&r.ie:.,"Bt$< 

, 8 
&- ; i: 

to the market reach of this method of customer corrliac:, Cb~:f~?t'n~its. r~:i:+"% :F.+% 
additional requirements beyond the federal stat-rdards shor~ii? iie 3,~3:~6.~*2 i,q-::3;: , 
ability to jointly market services. 

127. Commerce has suggested that ~tates, on Wags f2t'dr; b f : ~ f 3 ~ i d e : k ~ :  ~ 1 2 ~ 2 ;  %I?;+ .I:: 

more stringent competitive requirements on a BUG !!'kart tf'ifs$t:> ~8 ; ts :~  f t x $ t f & ~  ; I ~ ! t 2 ~ r  c;: 
' 2  i. 

the FCC. and that the State has the authority to enforce ttsx:rse rfiqbd!~iu:i~dz2~~:F; : t- ,# z 

Department cites Section 253(b) as support for- thts poarfrarr. : * ~ f " f l ~ %  ;",8;kt%t? 

(b) STATE REGULATORY XUTHORf7"Y--..Notttin~,~ gr :  fh'rt!; fjit+cfi-:>f$ ~5 ,e"l 
affect the ability of a State to impose, on a cor~ip~tll~;e1-~ rr&e,~!.:ra$ ;6yis ? 
consistent with section 254. requiremet?ts nacez:.:;Gtiy $43 g~,?~az%s~~~i i - i -  ;nr5:~tl 
advance universal service. protect thp, ptrblic satgsiy aad;B -,.ie3$;ve cft?;~;: t2 
the continued quality of te1ecommunicaiin~-1% $$k%c~y(eet;. itrlje ifa:di.%jts;-rer.! eazJW 
rights of consumers.206 

-i* 128. The FCC has found, in the H Q ~ > - A < ~ ~ Q Q B B X ~ ~ $ ~ ~ ~ ? ~ ; ~ < ~ ~ ; , ~ : < $ { ~ F $ + ~ ~  * t i i x ~ 6 d ~ s ~ i + * ~  
event that the FCC determines that the BOC has caa*~*ipti@tl iz%dr$la , "5 i3 i$ t~g3  ,?" :! T::L,~:F- 

Commission has the authority to impose any reqrriret~rent~ f i  = z  ~;$c+ina~ c ' r ~ : s ~ , < ~ ~ * ~ ~ ~ ~ i g  $gi2?..45 ,i,~ 

delay or denial of entry into tt-te intrastate i17'tekAT~A rwtafket - * T l i * ~  Ff2CiI Brgkr fkiilt 

For all of the reasons discussed above, rite CaracSsgiTz@ 08xsf I;.t:.t:$et.~:P*~ 27 t 
and 272, and the Commission's authority ih~e~~f~*+cj@n r'agi.pi:,r 31% ~t@~c+fi~i;~:*? 

and interstate interLATA ser~ices protricfaG Say Bha BC~GF; OF EtmPrh" 61t+4:~%84:+3 
We hold, therefore, that the rulcs we @stat.s!isB ts ampf@x$.sen4 wdcl::xi ;::i,2 
are binding on the states, and tfae stales may rra! ~ T F % ~ ~ & . Y : I , ,  6ri%!h ,r&gc,a,z~cl: %cj 
t30C provision of intrastate interLATA SB mi~a ,  t"t~t~t~ta@nrten!~~ :i$-:ari:p~,~ik.?'!~ 
with sections 271 and 272 and the Carnrrrisstacsraas ntlcr; isrtckx j i i j r 4 - ~ ' i - ~ ~ a  

provisions. In this regard. based on what ;VE frnd $3 ~ 1 ~ ~ . ; , n 5  T, ~ , > i ~ ~ ~ ~ * ~ + ~ ~ . ! - ~ ; ~ ~ ~ p i  

?*' EX. 12, pp. 21 -24; Ex. 1. pp. 31 -33. 
3w "Qwesi Quarierly Service Settlement Report," a mon;"l.rty te:~*:,:*~r: fp:,tz*:??;; x;ik:h~d*r-r i J ~  - - - . + ~ t  - -  err; *--. 

required by the Comm~ssion's Order In Qwest C G T ~ Q ~ J : ~ Q - $  Ar:f<,ffr,xE*bua P:, -9. ;C js . l ~  . +t- ,) , 

Sewice Quality Plan. Docket No. P-325!AR-97-154. irferj !iin-tri?mf.ip,.r r ' ;---L-: % Pd,z;t !t ;*=.,> ZTF- 3 5 d L ~  t g x  

calls and service ca!ls, the number of custarner contacts EWR fi'6~"d AT*,  i'.:;;I: i i q r  r-; .,' ':i **, *L= - 
number is not very useful for assessing marketrrq Impacr, !,x~F.w fliif* L ~ . , ~ ~ . : t ~ ~ f , i * - - ~ x  : : r-s F 

be conducive to effectively selling tony drstance sewtee% 
205 Exhibit 35, p. 13. 
'M 47 U.S.C. 5 253fb). 
207 Mon-AccounS~ng Safeguards Order. t 7 FCC Red 2TCSC55 21924 



infent that the Commission is authorized to make deteminatr~ns z-eg;rrdir;hg 
E30C entry into interLATA services, we reject the suggestiai-i by tile 
Wisconsin Commission that, after the Commission has granted a B43f - .4; f1\;3&6 application for authority under section 271, a state none the i~s~  : ;&fa 

I 

condition or delay BOC ent~y into ~ntrastate interbA7'A serasces. 

129. Qwest maintains that any action taken by the MPUC #nusf be 
"competitively neutral" to comply with the Non-Accounfing Safegrjar[& OrrcIhaf. T?re  
action proposed by the Department of Commerce is to lirriit t t 7 ~  infamt~fiwa ttPst $@ 
Canlest BOC may provide to callers when provisioning local teleplsorr3 sem$d:ti. Ssjca'i ;;l, 
lirnitalion was entered in 1996 when the Bell System was broken r'p tmta :;ot&n WBC3C:: 
and ATT provided iratraLP.TA telephone services in competitian with ~ r t k t ~ r  i)E>utc"fi;~s3T, 

' 

130. The FCC has explicitly addressed what a BQC may slate .sn glw~14ad 
marketing interLATA telephone services. The FCC: stated: 

We agree with BellSouth and Ameritech that a BQC, dr~nrrg an rrri>~tatrt 
telephone call, should be allowed to recommend its own long cf%sii$~ries 
affiliate, as long as it conlemporaneously states that ather c;xi;lrfl.&?fi~ l t C ~ 6  

provide long distance service and offers to read a !ist of all zksailr?k~frs 
interexchange carriers in random order. tn ttlrs Non-Accesuoting 
Safeguards Order, the Commission stated that the BOCs7 sxt%frt.tg 
obligation to provide any customer who orders new 1013af e x ~ t 1 n ~ ( ~ f ! 8  5hEFVfEa. 
witti the names and, if requested, the telephone numbers nl all arthi. 
carriers offering interexchange services in its senrice area in ~andotir rtr;J+>ltr 

was not incompatible with the BOCs' right to joint market 'The 
Commission concluded that a BOC could market its aSfiiiat&$.l"s tony 
distance services to inbound callers as lczng as the BOG atso inSofrned 
those customers of their right to select the inierexcshartga carswr af F a ' i ~ ~ f  

choice and provided the names and numbers of ail intsrexchanye C ~ ~ E Y I B I ~  
in random order. Thus, the Non-Accounting Saf~guards Order $a:,tgEt !a 
balance a BOC's continuing equal access obligatiorrs purs~rastt tcs c6tctian 
251 (g) with the right of a BOC and its affiliate to marker Gervrces iait'~f:j> 
under section 272(g).2'0 

131. The FCC identified the approach in the BeflSoeffh Sarsk8'i iC;ff~!~ft:t:r <Ili',d*;~'r, $ 2 .  

a "safe harbor, so that the BOCs will have some guidance -:o wha: %*&a Qrg't*?; 
consistent with sections 251 (g) and 272."'" The Deparlnrent ot Com~itcgi:~ $135 ~ r r ;  
identified how its proposed limitations on Qwesik mmariqeting ~ c ~ p t i ;  car;, be ;tfa~;Let~ tzt A 

- 
208 Non-Account~ng Safeguards Order, para. 47 
20s ln the Mstter of an Invesf~gatron in to tntraLA TA Equai Access and i'~r?:~ii3t,, r~:~:#,ilj, r:5~u3icL+,~, 4%: *t 

Docket No. P-999fCl-87-697, Order Denying Recons~deration and Gl=irdpt'til Q:a2a?? 43:~  2 ~ . + ; P x - ,  :t: *> 
210 Application of BellSoufh Corporation. el a/ to Frcjr.~cfe /:r-Rtlp:a:k, I : r : ~ ~ i ~ c :  TP, ::i-~::Rr*: + ,i -lr- 

Carolina. Memorandum Op~nlon and Order. para 237 lDccen~btk;er 2.1. ?3517ii$b3~ S:i:,l*h :: ..:if9 c ,  ..> 
Order). 
21 7 Id., para. 236. 



competitively neutral fashion. The proposed limitation is beyond the i-i:i2hnlrl~ ai i i l t* 

MPUC in the context of this 271 application.2" 

Based on the above Findings of Fact. the Adminisrrattve t,-n;~ Ju:rgi'- ~ l s ~ i i . ; ~ : ,  i lBL,g. 

$oltowing: 

CONCLUSIONS OF LAW 

1. The Minnesota Public 1Jtilities Cornrnissisn and the Adrs."ilmr5~f~17~t:  ti^:!, 

Judge have jurisdiction over the subject matter of this treanng pu-Pb~i;;inf 1~2 hi!~c.ist c>f:x; 
§§I 4.57-.62 and 21 6A.05 and Minn. R. 1400.51 00-,8300 

2. The Minnesota PUC gave proper notice of t t rs  fii@nraa?nl;t zir2 D&i!:4 f ? ? + ~ t t f * ~  b ~ ~ i : ~  

fulfilled all relevant substantive and procedural rer;wiremst$ta of lekvtu sf atate 2f2~3 4 i 7 + r  !'s*- 

authority to take the action proposed. 

3. As the party proposing that certain actitr~ b<- t f ~ k q r i .  0T*6s5{ kgys,:$r $J;T~AGF i g f r l  

facts at issue by a preponderance of the evidence, un!ess if;hfk ri~h$~t(gq!~~ri."@ f&+.5~ ; P I I ? ' ~ P ~ % ~ ;  

a different burden or standard."~ccordiny to the FCC fiad B8C l"rt RtI  %rns$5 bx'i,@r. tFx8: 

burden of proof of compiiance with section 291, s t e n  15 {xi:) p ; ~ ? v  4t lk i . i l&+:a~igv~ $ti. 
compliance with a particular requirement."" As ths Parly pro~$z,~:kg {Ix#+ ;rthe;2c ii: :h~. 
proceeding, Qwest has the burden of estabtisl3ing fdcb asjysyarfrwg :$a gr?@g+c~~:.al.;, 5% r 
preponderance of the evidence. Similarly, any atlrer Paeq ;P~P$G-F;?F~X.FI~~ :tr.r : ~ t b t ~ m ~ h t ~ : i i ' ~ "  

proposal has the burden of proving that prapss;ii% S3y +I F~V~%E~$%C$~:~ 'Z%FI ;$S t w  
eviden~e.~'" party asserting an affirmative defense 5$3r"4!? b32~0 rirc ';idv$i*:i dud p?:~+-rgy 
that the defense by a preponderance af the evidence.""" 

4. Qwest has failed to demonstrate by a p~q"3~f;ed6:~~9r%ge ~ 3 f  $has t~~~h;j+it~izbt) is\:$$ 
its 272 Affiliate (QCC) will operate independently Srx~rr~ I!-1s Q#de%i~ EjQ(i; art : ~ E : ' c ~ ~ # L ~ : ~ Y x : z ~  
with Section 272(b)(1).*17 

21 2 Should the MPUC conclude that joint markctin{! I>~tvcce~t  all iL~j:lQ $8":' L, i*j*li, ;,i$ l ~ , j l ~ ~ G i i  

restrictions could be crafted on a competiftveiy neutrs! &?;&.fb,r5 &&st a fsrFt&5i IT.:-- a4~,~.3 vr,+7b,r r I+- 

established to determrne the proper extent of such reg~ttatrrtrt. bspnb !keg? ->rcir,* .jrd.g -, tfi  : ;;J ,, -.:-;-j;-, 
21 3 

21 4 
Minn. R. 1400.7300, subp. 5. 

s .  ,4ppl/cation by SBC Communicatrons Itlc.. Souf!?r l r~qk $$: ',; ",- r , - . * r f , i , ~ + : ~ 7 -  ; e: 
Communicafions Services, Inc d/bia So~ithwi?sfein Se!! b ~ ; ' t $  $dr~$t~: l :~~~ h.i*>.. -$ ?. , .;.:L: . ,:'* u-T a s ,  "i 

Telecommunications Act of 1996 To Provrde :n-Regzj>r, ir);.,>il;&f a ;a:.,t4t, ?_: I - -  :TI Y- ;-?. ;~;Iw-vI *fa .,a , 5 : ~  

Opinion and Order. 75 FCC Rcd 18354. 18374, pafa -,,2ZS,6 45;,:f-?- Px( . :~ , * .  . b d a i % - a ,  '-- ;-% @d 

3-f C' .'*it" e~q-~.,;;-,$ i",: .."A .d: : p *ra$f$<,&:;k r*; :$<il; ,* ,* Atlantic New York for AuKonzat!on Cinder Sectfo:? r i, 
, - lrrterLATA Serv~ce ,n the Sfare of York. fdem~rt+f~t$~i l?% Qgm>+c;l!~~ri z::-j i2i:$~,' jf FCF 32( 4j f , . - - .I 4 -- 

ara. 46 (1 999) (Bell A flanfrc New York Crderj, aP3, A Ti4 '$ EQT!~ ;. $4'1' 2;;- F 7.: * x; ,;: i- 4. J I? J;T-  

'15 Minn. R. 1400.7300, subp. 5 
216 

ai 7 
Minn. R. 1400 7300. subp. 5. 
To obta~n Sect~on 271 approval, the 806 rnt,tsk shcrw !ha? :?:. ;';"2 .rff.r:,a*a - t p T t ? i ~ , ;  ;:4c:rsq J . ~  r 

from the BOG. The FCC has  determrned that operaltrrtj !ndeyt~tzr.f;~f:':; ,I *-r- -: T y a6~ t7 ' 4 .  : L- 

meaning for telecommunicat~ons cornpantes. Tfrs  torn^ it. CQ~.S;IWV,: * ?-;* -2t 5 L  -z+ -;PX< +: - -  9; 

teleeommunicatrons swrtching and transmlssron factfrbe.; and :%e :.adtzt i , i i  : r?.*+,gr ?':a? :.i, 1 r =. 
facilities. Qwest has the obligatton to shov~ thal I; wtf! mer: trl;; : ~ C ~ ~ n ~ t c r K i ~ r ~ ~  f~~~ e m  i-+--" i i-. F 4 - .: r i  iz -. 1 
(Footnote Continued on Nest Pagu) 



L; . Owest i-~as failed to demonstrate by a preponderance of the evicience titat 
tbe 272 Afliiiate will have separate officers, directors, and employees from the Oivesi 
86C of wt~ich it is an affiliate, in accordance with Section 272(b)(3). 

8. (awest has demonstrated by a preponderance of the evidence thal the 272 
hffili~te will t70f obtain credit under any arrangement that would permit a creditor, tlponn 
PSefa~~lt, ta have t-ecourse to the assets of the Qwest BOG, in accordance with Section 
2?2fhl(4). 

Y . Qwest has failed to demonstrate by a preponderance of the evidel~ce that 
tf2a 272 Affiliate will conduct all transactions with the Qwest BOC ort an arm's Zi.ngt.lt 
basis with any scrch transactions reduced to writing and available for public ir?spectic~n, 
in actzordance with Section 272(b)(5). 

8.  Qwest has failed to demonstrate by a preponderance of the evid~rrce tf.raT 
@la Qwest wili comply with the joint marketing requirements in Section 272(g), zis-icn fEte 
cliascriptior-rs of work performed under the Joint Marketing Work Order are insufircterr2 re 
rtwtity competing lXCs of what joint marketing services are available. 

9. Qwest has failed Po demonstrate by a preponderance 05 the evidence thak 
the Qwsst BOC, in its dealings its 272 Affiliate, will not discriminate between the 272 
Af-Sitiate and any other entity in the provision or procurement of gcads, sent:cn:%, 
lacilitir;s, and information, or in the establishment of standards, in accordance with 
Sactior> 272(c) in the areas of the handling of confidential information and "ck aavasiability 
of s@wices to competing lXCs on the same terms as the 272 Affiliate. 

10. Any of the above Findings of Fact more properly considered Gnnctusiarrs 
af Law are hereby adopted as such, and any Conclusions of Law mare gsrafser!y 
considered Findings of Fact are hereby adopted as such. 

THIS REPORT IS NOT AN ORDER AND NO AUTHORITY IS GRANTED 
HEREIN. THE PUBLIC UTILITIES COMMISSION WILL tSSlJE THE 
ORDER OF AUTHORITY WHICH MAY ADOPT QH DIFFER FROM "THE 
FOLLOWING RECOMMENDATIONS. 

-- 
[Fc~orzrote Continued From Previous Page) 
an affirmative demonstration that no such joint ownersh~w exists, The record cisel.; st~n:ti xila! in,, 
aliocatisn at facilitiss to QCC from QC is ongoing. Therefore it is impossible to canctude :itat :ha l+ f i+ l i  
allocation of assets actually demonstrates that QCC will operate ~ndcpentiently from 0.C. The AK.1 
accepts that Qwest intends lo comply with the "operating independeotfy" rt3iqutremert.t at S~>C?:DZ 
272(b)('l). 8ut Qwest has the burden to show that it will comply. Laclang an rnvanterrv of faal:$:es r;rfrrl 
hnd, Qwest cannot meet its burden. 



Based on the foregoing Conclus~ons, the Adminfslratlve i&n Ju-iijti mi~ir;.; ib:  
fallowing: 

IT IS RECOMMENDED that the Minnesota Pufrrfis; \,Strltir~% Ci0f?2i~ t i$  C- r - T ' q  
lrr,z.+-SY 

1. include in its Order in this proceeding a determmat:on $l,6: <>ai+::l i"!. i i  
failed to meet. the requirements set forth in 47 U.S.C, 5272;  and 

2. Include in its Order a deterrninattars that QPS.?BGE caubg3 s.jj tc. if  t b t ~  
*,.J ,? K!$f requirements set forth in 47 U.S.C. 5 272 by rnorliiy~ngj the i~e!aliiiit:;l;rps rn-iiit-j 

Communications International, !nc. (QCI), its whatfy-fssv,zlnad srttpsxdarg. <,l$*in'el:t $~;.l"tic:t*~- 

Corporation (QSC), and QSC's wholly-owned subsidiaries. O.:;c~t C;rrrpatnli::jri i3c i iiiiii 
QwesP Communications Corporation (QCC) as foifow~: 

a, QCC shall provide an inventory ~t trrc tsEtc~rsr~'llfras('rsf39~~~ 8s 
switching and transmission tacifities i t  nb$r~7s* ancf btfcentrty itre f%s%t 
and buildings in which such facilities are icv%a$~+d. ~ t t o r  OG ~k?~ewgf%$j 
274 authorization. QCC shall ensidre that ttorsa i;d h e  ~MCB 
or buildiltgs are jointly awned with QC. 

b. QCC shall provide mare compiete pssttfrgSr a$ ila$k5di;":t'11'i~~ !Fk%E 

identify the services being protlideff, ff"fB@~ld+3i8 p6StOti4395 $:trCf: =us 
the Joinf hhrkefing tlltork Order will be aepaet@d svf!!~ tPt@ i $ : + ~ : t . g !  

needed to describe adequateiy !fie SernPCaS f;!f@qr.'fecf 

c. Transfers of empioyees between G1C; an6 Qf>C whsfl c&it%f> f,1;1'8";Qil;e 
date that QGC receives 271 aubhsrizatian. &fey erK%p?c$ye:~: 01 i?:~.*> :lr;t 

these corporations that wilf be w ~ r k i ~ ~ g  $CIS the ~tt'aer u ~ t ~ s !  f~$rlf%%;g By 
terminate employment with the y t i ~ r  empaayeiz ZjeBasci v *  E ~ a w z : f ~ f ;  
entering employment with the sttbsaytrefat esnglcsyes " 

' At * a F a ~  L L  c r t  * - -  J V ~  

of termination, the employee wili ex@s-,~rfc ;i gatdk3ear:%:&t, 
agreement that expressly precludes h i 7 ifra O~r~tt3:g 
employer's confidential information ~ i t h  lh@ skiim+2fj81%:f~'t Qyili:.%k- 

affiliated employer. Qwest shalt modify tls t:t>Z.@ nl I:cP?@"J~;~ BCJ ~a;ali+, 
d.. - that QCC is to be treated as a third paftiy, p,a$ '"Owe;iI ' L,Y~ 9% 

d. Qwest shall maintain a log of employee me,venrsnt !3L,.$&&3b ,%6 I:;? 

its affiliated entities. The log shall idenfity eaetk 4:?~1ptf~yt;a?+ p1:r 0t,%9%- 
-4 

and length of service for each a8iriatt;d errsplay~jr t hqt k?c; &,,%la.$ b*: 

7 6  The formal tenntnation of employment does no: foqurF@ any ch;s:qf+ A+I A ~ F - ~ F : ~ ~ ~ ~ ~  yri- aL F 

recalculat~on of seniorrty. it the benefri plans of QC 3rra QCC 5:1. btl.fltr:r!ed tr317: .a?:-pig~ -.+ ;: -r,- i s  <. - 
otherwise transferable. 



in the form of a database that can be searched by employee rmme 
employer name, and lel?gth of sewice with ernplayer 

e. Qwest shall modify its information systems to isolate aft en;pl~gisi% 
of both the Qwest BOC and QCC from confidentrai lniiarfnafiun th:zf 
is not in the possession of those employees' payroll eniplr3vi2i' 
Access to confidential information by any other Cr?vest entipi r-jimii 

be afforded on a limited basis to assure thaf ~ C C E S ~  la 3 k i i ~ t ' r  
i- 'V fl 

information is not provided on a discriminatory bass ta tPx3 2'62 

Affililate. Identifiers, such as email addresses, slmtl rsnrfifu ;r:enbtlv 
the employer of the email addressee. 

Qwest shall revoke its proposed employee ioan ptrficy snd i~pdiX+i 
that policy with a statement that reaffirms that the en?pfqaes s:f CJCL 
and QCC are separate and that supervisior~ car? nrsnty cotn@ !st:tir~r S t k  
actual employer of the employee. The statemerst %ha13 ais5'1 irx:k&~ 
a mechanism whereby violations of the poficy can be  re^;-ar?@cs 
anonymously. Qwest shali maintain a r~cord of tt.r.t% cax>;p!~ti~~$s 
received, all pertinent information regarding each carnptifa~m arsd 
the action taken in response to each cornpfainl. 

g. QSC shall institute a policy tt-tat any of its emp(oye9s prt~vdai>q 
services tha: involve a corsf'ibentiai relafirxnship shali ~ 3 f 9 4 ~ 7 C f Q  
sewices to either QC: or QCC, but not both, OSC shafi isr-$$rtkt$@ 
procedures to ensure that employees pra+~idirlg such G@W!CE? 3x3: 

identified by recipient of the service. QSC: shall rnei'jrpontta tfus 
provision into its service agreements with QC and BCC Xha! 
expressly require QSC to treat the infomatisrr sf aaeh af.dr1ia.b:~ 24% 

confidential from the other. Such treatment exter~ds ts emp4rbyees 
of either affiliate who transfer to QSC and era;~ptayeas rcrf QSC td*;im 
transfer to either affiliate. 

h. QC and QCC; shall maintain timely entry of biliing for semlc~s to 
each other and shall strictly enforce the penalty far late gaymk?srls, 

i. Qwest shall reorganize the management sirucltbrs of OCC !a 
eliminate commonality between officers and directsrs. No ~iti~sr or 
director of QCC shall hold an employee. officer, as d~rt'3dar pi7sttnofi 
with either ClSC or QCI. Qwest shall not esliabfis1.r a rn;saraqecr8c:$a! 
reporting structure that that permits the 272 At.iilifr,!c? 10 *n$zarir 
confidential information that is not made avi.3ib~tt1i~ tcj G C J ~ T I ~ ~ ~ I I ~ ~ ~ J  

IXCs on a nondiscriminaton/ basis. 

j, fawest shall terminate any contract or work order !t%aI 1;tf@d?~I1:~,  

management or supervisory services from eilSrnr QC ar OCC; tcj $?I&. 
other. 



Is. Qwest shall commit to business relatianships taettddeen t R s  272 
Affiliate (QCC) and the Qwest BOC (QC) tc: treat each entity a% 
separate corporations acting at am's length. Qwesl shall k73f 

convey any expectation, express or implied. that tRe intern~ts ~f the 
, i. 4. ,I 272 Affiliate are not to be pursued usifiy the be58 @dsjs3~~'*' 

judgment of the directors and officers of QGC. 

Dated this -1 4'h - day of March. 2002. 

RICHARD C. LUDS 
Administrative Law judge 

Reported: Shaddix and Associates 
Bloomi~-rgton, Minnesota 
Transcript prepared, Tv~o Volumes 

Under Mit~n. Stat. 5 14.62, subd. 1, the agency is req~iimd !o $am@ $13 jfiraal 
decision upon each party and the Administrative t31pi Judge by fiisf @n;:%s 
mail or as otherwise provided by law. 

Qwest has made significant efforts to transform Its existing sur-af-regfa;-r,. 
facilities-based interLATA carrier, QCC, into a 272-compliant affillafe rs rnee! ti.ra stic,llj:.;-z:l 
of the Qwest BOC's 271 application. This transformalion affecttv~fy b~2g;in  XI J;jrt;iLtPg 

2001 and is ongoing. But Qwest must demonstrate QCC's t;rjmpiiar~e;s wl(k $e~s.iot-t :??:: 
in order Po obtain approval for entry into the in-region interi,A"f mmatK~.% $ ~ s ~ ? t i k  
modifications, such as the transformation of the accounting sys'Le3~1 to ac~~"r~1~~lfl~5F~ 
complete and timely posting of transactions, are necessari?y gsi12g f~ rake 4:~rtne ~c.: 
complete. Past noncompliance in such areas is not critical io the isstleg af frphcrrp 
compliance. The ALJ has found that Qwest has met its burden t h u s  



pr* Other aspects of the QCC transformation are more pf~b?~tz?e7rar6 ,x:=Ic$:$ r i l ~ ~  
made certain choices with respect to confidential informatian fkat rer~cjer 
nondiscrimination difficult absent stringent separation at the @;-oipfwj~e, ~f%icar. .4ald 

director points of contact between QCC and the other m e m b ~ a  af Qvze~i $4 i , . f ~ t u i i ~ % z  c!! 
companies." The corporate management structure proposec$ hy BE'JES! Q6@fi ~IGI  i3Ti::~~~t 

for such separation. That corporate structure also makes ann"s fen@ 'trnrt:ii~eta;l.f4.;,% 
more an aspiration than an achievable goal. Qwesi mus! S ~ W V  ti%% it6 itrl:i:@ f~0+2:~13;1jf:-. 

will actually meet both these requirements before its 276 appfrcat!czl s+roz_rtu tae ccm.i:*b:+~? ,F- 

Arm's length transactions are not accompliskred merely by $t;ttrsel;l ikaf  ii?;1h:Pk 

transaction is at arm's length. The testimony in this praceediag is ~~n~g$81"~ocddi 
regarding how Qwest intends to treat transactions betweert OCC an%tJ I!%@ Q>lsrct5r BCK 

As affiliates, the 272 affiliate and BOC have unique binarrcraf ;~rs;c,S 4 S W ~ A ~ I ~ ~  e? l l?i73: I , ~ &  

responsibilities and obligations to their boards af dirsctars iirzd oiiir41:~1t1b.i 
* 3-< 

to their shareholders, notwithstanding seeticin 272 r@quirsr~~en!s ' 

< - 
in an arm's l e n ~ t h  transaction, there is na "unrque rsiatiaplskir~"' zP~;+r ?,.;as#:$$ ~+:i,]i::t+~ 

arlything other than the normal exercise of husirtess judgmerit, Tfi $arripky ka$rlh t!r~' 
arm's length requirement of Section 272(b)(5). QCC shcx~ild srutici~ats d~*;~iig't.ej tiiiittfk lJ43 

Qwest BOC on the same footing as ATT, VtlorfdCom or any soher 1XG. 'Tr~nz~tckcrnrnq 
the approach taken to arm's length transactions af. each pains QI contacf Q%$~+~Q@o 5 3 8 2  

Qwest BQC and QCC will address most of the isst~es raised it? aRts ii_gtOf;.63.FiCd~F?i!,g 

ATT asserted that il-stances of pasf noncompliwlnce a>nrpk?i;'t Xhk? cart!26~~5+6r# BEfaf 
Qwest will not comply with Section 272 in the future. Qw@st ~kaElsiar~raf1 l\rzkt p;k$ 
noncompliance is not relevant to future campfiance, be6r"rus~ fSraCbs%b$ baabc? b.-?:@~-i"t- 
adopted to assure that the requireme~ts of Sectian 2";"' 2$if5 be ~'i.ei, ?$m AE,?J Ira", s'1.*3~ 

relied on past noncompliance in making these findings. Owc9st's $ 2 r ~ g ~ ~ % ~ ? r +  j 7 3 ~ ~  4i~$x~: 
assessed to determine if they will result in future compiiance using Vie %?$arrdarsi:i sat f i l s :  

by the FCC and in relevant caselaw. Where those processes are 4rr%id~cjs.f;~l~, C S i i " ~ a ~ ~ ~ i r  

have been suggested to address those shortcomings. 

The need for independent management and operatiiriili~b~ be:%?;~r~f~~ 3 @QC ;ir\rf reA; 
272 affiliate has been clearly stated by the FCC. The recard in ~hig tr?;~ttt?t ~:an~;ms 
ample information regarding how Qwest's business aperatisr?~ car? $Q ~+litif;jiit@trX $41 

comply with Section 272. The suggestions made in the Rec~mrrrewdalac;si~ nw trjs S?E, r!'j.r 

assessment of what modificatioruc can be made to QtvsstSs fjrspas@$ s$i'&tp:Tbf6: of OCC; 
to conform the operation of the affiliate to the structurali separati~r3 raquirerrsef~ts ~ f ,  
Section 272. These suggestions are not the only snoarls 0% addre~i-tng 'C'rts:;~ 155xa.r:C 
The ALJ expects that the parties will make their own suggcslterns ts the MPtPC: a$; f i ~  

what modifications are necessary and appropriate, 



- .  
: .  ( - 

13EFORE THE PUBI.,IC U?'II,I'I'lES COhl%iISSIQ.JN 
OF THE STATE OF SCBUrI'II DAKOT;1, 

EN 'f'kIE &~II%~F]EBP, OF THE INVESTIGATION ) 
ISTO QBYEST C~lWORATI[ON'S ) Dockc# 150- 'T‘C: fD i - l tj5 
gl:Oh4PI[,IXNCE WITH SECTION 271Kj OF j 
'Il'HE -~EI,ECBPhlbI&'NICC4TP8NS ACT OF 1896 ) 

AT&T'S VEIILFBED COkt%IE3'E'*,w; CIS 

CHECKLIST I'I'EhIS 3, S r$Nf) 6 



1 -- f l .  Akl_r[;ViEK?'S I 
, . .............................................................................................................. 

1 Quest i s  obllgateci to build network elements on 3 nc~ndr.:cr-irnr~~r~tr~~ i3 , r~ rx  trs: ('i i E . 
(C1,?_-13. UNE-C-8. EEL-.',) 1 . . . . . . . . . . . . . . . . . . . . . . . . .  

7 -Phc SGAT S I I O U I C ~  be arnended to reinove any p r c ~ h ~ h ~ t i i ~ i ~  uir ci~rli~cct:i~: t, 'Xf;'. ; r i  

f in1 shccl set-vlues, c icspt where exgresslj. pet-m~ttzd hy the f - ( 3 -  t i  

5(r;AFr 3 9.71.3 17 - Q w e s t ' ~  dcsrre to trihe nnfalr ;ici\;rnt:igc r ~ l  ri i~\c!i~cci~%ii i $ i.l ' 
cuctoincr coi;tact i c  ~lnricornpctitivc- 2nd co i~s t l~u~cs  ;z ~ ~ ~ l l ~ \ i l ~ t j  t l l  $ 27 1 i 3 f  !i;c t+'t I "  

C -, 

4. -1-IIC SGAT does no1 conialn language that per.rnits aifccjuatit testing l i t  i,):\r-,"l.~:r~jt B 'i 1 s t  
tr~tcrf;icils ancl s p t e ~ n s . .  ......................................... i ; 

:I The Need for Testing Language Generally j ;  . . . . . . . . . . . . . . . . . .  
h. Stand-Alonc Tcst Environment . .  " 

l i, ............................ 

c. C ~ ~ n p r e h e n s ~  ~e Product1 on Tesrr ns. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  I "' 

............................................................................ B. Local Switching - Checklist Item 6 Hii 

1 .  Q\\:cst should be required to provrde AIN-lsascd c u  ~tch  Ic,i!u~rt.i . . . . . . . . . . .  f i t  

a. Qx~~cst has not demonsti-ated that ~ t s  AlN fe;tr~~rcs clificrcrrtlit:~ i t  nrt%m r : . ~  C f r i i 3 ~ : K L ! ~ r i : * ~  
. - 

or is otherwise competitively s~ gn~f  icant " t 
=- . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

b. Lack of access to AIN featuies \i,ould j ~ ~ p a r d l ; ~ ~  rhc goir! r lC t h c  ildtl<t 'r:'li~! t i?  f ~ r i x z -  - ' fitptd conipetirlon to the greatest number of cusir~mers . . . . . . . . . . . . . .  .z. 

c. As a practical. economic and operational matter. C-l,fiC\ ;Ire pi'scI~tifi,hc"ri 1 r l r~n  
' i" liroviiirng the servlce i t  sccks to offer- ........................................ . . 

3. Qwest is obligated to provide EELS III wire centers ti? ckr\cif> /tr l ' l i :  1 3 8  i~fjZ~!t:rdi~*;1 :'t -11 

s\\t~tch~ng is pot ava~lrible. ............................................ -.. '6 , 
3. Qwest zncorrectly clams customers shoulci hc coiintecf t ~ :  a :t :rr'-acnft,*r t r ,~ '~r : , ,  r:+.? 'r 

locatron basis ......................................................................... t %  ". r 

4. Q~vsst is I-eclurred to provide s~vitch rnterf;lcr"s ;it !he GK-31i3F1 f2-$!Ot; It.5.i.l 
r i  ; 

" ?" 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  d". Local Tr:mspofl - Chcclilist Item 5 t l  

1. The SG,4T \,iolates the Act because i t  Pails to prrrnll C'l-LCb b t ~  ft~r,xt: ii.'c-rl;;:rt,ir 
2 * facrl~t~es of Qwest Corp.'s affiliates pursuant ru Soct~orrk 35 I ttnrl 2.7- 6~1: aiic Act 3 t 

'7 Qwest is required under the Act and the FCC Orders iu itIltrit3 Cl , f : C ' " t t ~  ft*;f-irl r t + t r A  is?-.+i -. 
that exlsts in 'joint build arrangements" t i~ i rh  third p;trrlcs.. . . . . . . . . . . . . .  al: 

3.  Qwest's definition of Finished Servlces IS  noi. supprtrtccf 131 !I.ir* !;CC'%. r ~ ~ i i c * !  % : ~ : i r f  t t i i * * - +  

c T; ................................................................................................. 
4. Qwest's drstrnctlon between UDIT and EUDI'f oonfl~crq \t t;!r f - i ' C b  d ~ ~ r t ~ ~ t i c r : ,  r t i  

dcct~cated transport .......................................................... - 4  l 

5.  The iocal use rcstr~rtions on the use of ~inIsundled intcrrtffric E i ; i f i h + ; ? < a ; ;  ,:r;* ~ x ~ r ~ i t i  d 1; S i 

6. CLEcs should not have to pay a scparate rc~eneriit&t?rr ~ h i i ~ g t r  :cl rp.Ir..c;:c d::'rfl;-.:?i-~fi 
L I transport at i t s  collocation . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  , r 

7.  Qwest places ~rnreasonable restrict~ons on the tisc i t t  r%w fSf-1,:';. 2, 

a. Waiver of Tciminatic?n of Liab~lrty tlsscssv~cnrs i"l*f,Xi"t i i , i t t  1 1 %  



b. 1Val~e1- of use restr~ct~ons lor- private itnc/3pec$;ii ;~c:c:..i crrctrrt? ;i-.d r;i:+::it% :. O P t A 4 .  
......................................................... bur arc not coitve~-Led , . i r3 

. Qwesi should \ifalve the local use resrncrnrans ijn cttt;trc;itng h. ;%6::- :,i idi5i rFs-'-i 

senrlces where Qwest refu,ses to b u ~ l i i  IjNEs ;2# ......................... 
d. CLECs should be permitted to placc djCf~rc.:ni trspt' T F I H ~ ~ ~  ;7aii ~Fic -XP;C c,':irii- , : x t ; ; ~ ~ ~  

5 0 
HI. CQNCLUSZON ................................................................ 



:\ 1 cQT C't,mmunlca[l(>nh <if the >~,1~lld~.csl. Inc. ("i'iYc!P-.) ~ I C I - C ~ ' ~ -  ; l i c k  1x4 : b ' ! i i 1 l - % f  

cpfllfllt*i~E\ 017 di~piltcd I ~ S L ~ ~ S  regardjnz Checkl~st Iteri~s 2 (as I [  rzialc\ i t )  cig!l~hi!::rk(rr:'i $ 3 :  ri<iti:Ldi, 

c : l i l ~ ~ ' i ~ ~ i ~ ) ,  5 ( I Q c ; I I  1r:tnsport) and 6 (local s ~ v ~ t c h ~ n g ) .  

1. IN'T WOIIIJCTION 

'I"i3r: ' ~ e l c ~ . r t n ~ r n u n ~ c ; i ~ j o ~ ~ s  ,Act of 1096' \tiis s~gncd fl-i[tr Iaai on Ei-i~r-sr~rr: f ~ " 8 :  ! r t- 

I"f'(1 I\':[ I I ~ I ~ O W S  a ni~lniwr of c~hlig~it~ons on tncumhcn~ ic>c,il cui~h;tz~sc r ' + S r f i c ' ; 3 ~  E''?!.F,C 3 

; LL~,<S If? ft ef,''-t::";f:.- It ilrtc of thest. ohligat~ons 1s the duty to proif~de "nond~scnrn~n ;~ t t~ r~  I - * -  

;In ttntt~~nrllcd basis at any technically feasible poin~ on ratcs. tct~1>4 ;aud c ~ r ~ t i t f i t m ~ .  t k g , i ~  + ? r i b  L :*.t 

.., 
rc;t~nnahic :ind noncliscr~mlna\ory. - "To obta~n thc ;iuthort!y [ I ,  pri~z~rsfc r;r e~:y.filrr iwit:s3.. i B '\ 

scrAvla~cs, tllc rcgion;il 8 3 ~ 1 1  npcrating company ("RBOC" or- "HIIC""1 rnlr?*i t f ~ ~ n l + ' k i ~ ~ , f 3 t '  :ii,.t t i  ;. I - - i  

c~mmj)l~:lnce \\'it1-1 5 251(c)(3) and 9 271 of the 1906 Act, more spxiir;;tii:, thr p i t ; s t i  - 7 :  

rhcx cnmntenrs. $ 8  27 1 (c)(b)(i~,l. ( v )  and (1.1 1.' 

S\rk7f~axigrl1p11 (11 1 ~ C C ~ U I ' C S  1 tlc IiBOC to c!cmon~iralt. ~h;rt t i  t x  urttrrrl lcf:iy:- FI 

rcncr:\liy offerins to prov~de " [ n ] o n d ~ s c s ~ m ~ n ~ t o ~ ~  access [rl racia i t r  )., e t t . t~r t i : l s  ~ $ 1  ,r;, rr>i;.iti -; 
.& 

u~tii: the rtlqulrernents of 32 35 1(c)(3) and 752(6)f I 1." Sul3piara~r~iph rr r ta:ijliif::l- 14%: RF;it% - z $  

clicrnttnsir:~te that ~t I S  either prov~ding or generally offerrng tc, prri:ftk "[ tlrh:,tk T:,,ki;-j>i,.tt : i i . i : i  t7.( 

irunh side of a ivrreline local escl-iange carner s\\ltcl~ iinl~undlcrl izce:tu ~ ~ ~ : ; t t i ~ ; :  *a+!;k-f W, -, <: 

Stilri7ii~1g~:raph ( \ * I )  requlres the KBOC to dcmonst1,zltc Ihzt iil 1% a;i?hr:r i ~ l l i r h  f k t $ ~ ~ ~ r r r  :Tt:r+,:i-tJ: : 

crfikrrng to pr-ovide "[l]ocaI switch~ng unbundled f ron~ tr;inyjwtt-r, Iiriti,i l i : i i p  er,:j:,vi;-. er~a,: a L b  3 .%' % 

. . scrv1ces. 



' ~ ~ ~ ~ E I L I c ~ '  ~1 checkllbt Itcm ~t I r  ~lcturtlly furn~shes tkc ttcrlt :ir r.t!c*? .Irr,,l ~ 7 : :  i.tx:i13. . : 7 - . , - : P - e - :  

that c o r ~ ~ p l ?  y\.ltl~ thc '-act or, \L her-e no c o r n l ~ t l t o ~  I S  :1c?u;ttt2. t ts, trip Z!;C i i r v i C ,  :f &- !if =r ::- *-% . z J  . 

DOC3 rl i t i s t  have ;I concrete and spec~fic legal ohllgiirlttn i t *  i t i e r ~ ; % E i  fir;: ri~:jr,t i i f i r t - ~ ~ i s * t g i : ; - ;  

co~~ciitiviis tor each checklist ~rcm."' "The phr;lsc ' gcnc~ i ' i >  r t i  t t % r -  t rr  ~ t i i ~ t - ~ i a l ~ -  .:6,r* i: -; . : ,i i -  

~rz~crc~c~nnec't~on" ~,cclu~res a BOC to mahe ihc chcuhl~sr ai;irf;xinft: ' 4 %  %~:?tia .I ILqg,8H .jt:t.! ;:;.r2, t i  * 

11t;ittcr."' It' ~ h c  BOC c I a ~ ~ x x  ~t I S  gi"~~e~.;lll\' of'Scr~t~g ;[TI ~ [ C ~ I I : ,  " I t t i  K '  3lbtl";i E L B L C  

The FCC has detenn~ncd that the BCSC" mt~qt p l ~ t i  idc k , t i  f ~ ~ t i 3 ~ r ~ ~ i ~ r ~  

;LS unbundled ner~vork elements under 9 25 1 Cc)t3r. ta~~i.t ' t ;ei~~kb~'~t i'ii 51% etf*{lr:,:iiyrSd~ ; ; i i i $ - r  "r .* ,i t , 

unbundle local transport and local switch~ng.* 

The FCC has defined the scope of rhe II.,EC:s" t:tb$r$::i~gr~t'i BI.F p ~ ~ ~ a . i l ~ ~ . c :  ~;-ti,r:hC:7i,:i..';.";;7x~r,i;.:~~;i~ 

access to unbundled netkvor-h elements iirldcr 6 2_i ltt ! t3 r .  

[Aln  incumbent LEC co~ilcl potci~llslly act ~n r i  rrr~~ttXr*,crt;rrt~~~~z~~r~ ~ l h , i f i i : ~ g  i ? :  

providing access or elements to all lrqucstirlg t:;tuterlt, r%Jr:k J I C ~ ~ S  h:51ft:* 

preferential access or elements to ~ t s u l f .  i 4 ~ r l ~ i ~ l ; c a i : E ) .  L+,Q I, i.tsui, l a i r & '  ifi=lr eb: i r t : - r  ,, A 

"nondlscriminator-y access" In 9 25 1(c)(3) rnc;jtis ;it i t i i v h f ,  t ( h ~ i  bB?lr?<:,:4 #f:*i  :,::c: 
qudlty of all unbundled ncltvork elsrncn~ ril ;~t ;rrr rnct~;niwnr 5 ,!-f ;S:~%C :i-d;?. s , 

. d well as the access pr-ov~ded to that clcmcnt Enir-Sl dlr*  r9qtcaS r'r(-:+i A-r:i , t , ;  ,eu;;i i 

reqrrestirrg access to tlrcrf elcnlem; seconif , H ~ I C W ~ C  I U O S ~ ~ S I ~  t: *'ill Gi~l&,e$4;: ~ ! t g ~ i -  xi : , 

' , ~ ~ > ~ I I c c I ~ ~ < I I I  of,41~~eriiec-iz A ~ I L - / Z ~ ~ [ I I I  f'l/r\//(r111 rr) J 271 t ' f ~ h t ,  ~ ~ ~ ~ I J : I ~ L I J J : ~ ~ ~ ~ ~ ~ ~ v J ~ +  k f  )? x . ?  6 c , L,-+ - :- 1 2 , 
Irt-Ri'cgiorl. irlrrrM7ii S C I - \ I C C F  111  A f 1 ~ 1 1 1 y ( l t 1 .  CC I)C?C'!-.~"I Ntt 117.! t?' kft.ii;i~:,i~%cf~t;lj I.?; &. - ,CL ,  2.,+ 2,) iLi.. i 4 ,  

(ref. Aug. 19, 1997). qT 110 ("Ari~erricclt itlri-hrgnri Oirjt*r") 
i 

iippllcnirolr o f  BellSourh Corpnftilrc~ri, cr i l l  Prrr-~lrntll If, 3 ? ; j  c"ff{f, f; '~i l ; , :~i;rr;~~ i{f i i~~ , '. - F- i :;F: r i  >. . , L 

!-'ruvirlc It?-(ic,qruri [rltcr-L4 x4 Scn  rr-cA ril Sorrlh C-ur rdrtrtr, C'C' Trr .L kc: ?:e 1 ,"f~k, ;tlS~iy- : L!$L:-- * X  f : t : 
Order. FCC 97-418 ire1 Dec 24. 19'97i.'j 111 ("Rt~IIS/tritlt  S I I I I I ~ ~  f 7 r ; r t j ! : f i . :  t ~ - l ; ~  - 
"I/ 

/ ~ ~ : ~ / ~ / r ~ ~ l l t ~ l l ~ l l  O f  :/I(' I.(,( ( I [  C~~/li[?c'llllr~/l / ' lo\  l \ I1111\  i 3 f  / / l t .  it t rr$~llt~;lf;:z a ~ . " v ' t i )  - / j . ' ' 's '  " . - . . i , - ' i 
0 8 .  Third Report and Order. FCC' 00-71s (re1 Nciv 5 ,  E400), :$; j ? Z  . rrgt l  i." J : if ; - J  +, . . 1 l ,  , 



I-hc ~ i n t l  t o  ~ ~ s o \ ~ d e  unbundled nct \~orh  c1en1t.n~~ (111 ' . l C l - i l ~ s ,  t i ~ i r i  ,:ir:it:!tt-11- rel,:! 
.I!-c ju3.f. rcason~ihlc. 2nd nondlscr1n2lnatory'" means, ,it a r - n ~ t c t n : i i ~ r > .  ti:,:! *~:t,:tt"i 

th(litl icrm, and cond~tlons arc, they must hc offcrrsci cc\tialll< t i 7  . z f t  r-rr;rrt=rsrrg 
i : t~ r i~ r \ .  and u'11~1.e applicable. they must be ccjual to t f ~  t t ~ i v \  ,ir\iI bitrliftftzni~. 

unc1c.r i t  hrch thc ~ncumbent LEC' provlslons ~ L I C ~  t'fcmcni~ t i )  t i ~ . l t  !VY , i ! % i z  =. conclude thar. hc i a~ i sc  9 25 1(c)(3) lncludes the tern74 " j u \ ~ "  l iratl  'Yii;r>ciri.ttPdc 
Jtii) en~ninpasses more than the oblrgrifron LO ~ l t e ~ l t  c;ti-r:ci\ c*c j i i , i i f> .  ~ ~ ! I L * T ~ > I C I T Z ? ~  

thcsc tcrnis In 11:11( of the 1996 Acl's goal of promc~rrng lc~~.aP ~.~ ;~*i l ; ; rzp~*  
co:npctrircrn, and I he hcnci'i 1s ~nhcscnt In such ct:tnputrlior-r, r : f ,  ,,?ti- r ' l i t /d ' f i : i f?  :!,, : 
ti3rm\ r-t~i/rti~-c irrc.zl~t~hc~irt L E G  to prcn.ii/c~ it/~f)irr~tilt+ri t ~ i c * v r ; * r r r \  tcrrift r se.r $ a : < -  , i f! ,!  

i.o!!dlf/o/i~ !hc/f I ~ Y J I { / ~  pro\*jdf~ ( I I I  f~/fic.if~?rt ~ * 0 1 1 1 p ~ ~ f r ~ , ~ ~  L I  i r h  u ttftztitt i i i<{:t!  

< ~~?~?orrr~i1 l t~  / ( I  ( , l r ~ l p i ~ t ~ ~ . ' ~  

Gcncr.nlly :-i\la~ lablt Terms and Conditions ("SGAT") :mrI ~nicri.-crl~~'rci:%lc~a~ :tgrcycrllcrtlF. ez'rit--C 

~ictcm~rncr \\herher CJ\i est has 3 cc)ncretc and spcc~fic Icgiil i ) l l i l l y ; \ t ~ r r n  i t )  jxtn ttfc if ic % .iiir'$.jr,,: 

iicrns i3rn ~~orad~scl-~rn~n;itory ~ ~ S I S .  Thc [el-ms and condiuoni\ ~ntist l a c  t*rjzi,tl t r i  tilt i.;ltt~t - il~tid 

:\]so prn\.~dc CLECs with a meaningful opportuniil; rc) comywi~= "1 hr. C*~t r t i : l l f>~~~ icu~  - i : c * ~ d ! i !  

ccx~cltldc: that Q i j e l t  has failed to sat~sfy these r-ciluli.cmcnls 5%. irhr  rclsjrcct t i i  I"!~t:<ifr\: zzi,-ta:.., :, i'. 

A. The Provisioning arid Combination of Unhunriiierl Ket\s.rsrk Ph- t~enth  

Q~vest  IS  prnhibi~ed from separating net\vork cletnenrs hf l : k i  ;ire ;~!;t~;rtly ~t':f~itklr:cr! 5 1 s  ::i 

n t ~ ~ s o r k . " '  'The N~nth L1.S. C ~ r c u ~ t  C ~ u r t  of Appeals. Ini.treoti.cr, Ii;i\ I I ~ Y ~ I L > ~ ~  prini g + e i f ; . i s .  ljir 

1 1 1  I L C l l i /  P 1 - i s  1  1 7 l l l , ,  : r * # - {!+\ 'p..,.; '\ .>,. 
88. Ftrat Repol I :~ncl 01cicr. FCC 90-325 (re1 Aug. 8. 1906). ¶ 3 I ?  ( fo0!11t11s5 , b:nt:tc.it I ic;r:gtir,i+ :? ,,I j:,f t '3 ; 

t f f  ' .%r (rl\o I / I ~ E  Rcriwirrf Order-. '1(1]1 490-40 1 
" f r f  . ( a  3 1.5 (footnolei crrnlttecll (ernpha~ts addsd) 
1 0  -17 I' F.K. $ 5 1 3 15(b) 



I !  

r t l l + ? ~ c , i ~ f i n ~ t ~ t 1 ~ 7 t 1  i 1 ~ 1 ~ ~ 1 1 1 ~ 1 1 ~ ~  rccluinng Qwest to comblne net\vork elemcnri on lachitji' rrt C = I , l T . s  

t$ ,~ lv r i?  !I,!% ~ I ~ I ~ C C I  (1i;lt i t  \i I I I voluntttsil y comb~nc network elernenti, on behalf of CEdf:f:%. 2' f1ch 

I '~ i t t i8%iz%tt  vs i I ~ t 4  i ~ ~ i i t i f  ~ f ~ t c t - m ~ n c  whether the provlslon of netlvork elcrncnrs rn ccl111flrn:t~r~tni~ i-it 

(J+xc:j.t 4% ~ ~ ~ ~ ~ ~ ~ I I S C ~ I . I ~ I > ~ ~ I ~ ~ O I . ~ ,  ' 'all~\i/s requesting casrless to cornblne such clcmcr.~rs tn o~.Jcr it; 

ptxfi,td~i~:.'f~ tcit:comm~ri~lc;~tion servicc,"'band provides CLECs a mc;rninsfnl upptrt-tunrty Ecr 

6:uny'wte ' '  t"$\cs~'s proposed provisions fail to satisfy this stanchi-d In sevcral matcriiil i-i3spttt3. 

1, Qamt is sbliigated to build ~letwsrk elements on a nondiscriminatorv I3:asix 
&'liE&'s (CH,2-13; UNE-C-8; EEL-5) - 

Q t i ~ s t  JOCS not believe i t  has an oblisation to build UNEs. The SCi,SI' sr:ttcs 111ij1 ci,Fv,t-ibr 

u z f  l 411 Y I > , ' E L ~ ~  Cqlld13Cs rlcccss to UNEs "provided that facili tlcs arc a\~uilat~lc."" In tiw sc:: tron ut 

rtw Stl,Y\'r ~cclasdinrr .- cnnstruction, i t  is clear that QyVvest will not htllid UNEs r~nleri; f t  i~~itrc. . t t+;B 

. P I T ~ S C I J  i ~ t l  *'ail ~ I I C ~ I V I L I L I L L I  f'in~incial asscssmcnt." that it is in Qrt~est's intcrcst.; lo (fr, sn.' It n,.; 

a ~ ~ ' f ~ . i l ' ' s  ptwlrkon th;lt Qwcsr must build UNEs for CLECs under thc samc rcrn\s ;~nb cni~tilttirtrx 

tPr;rr @vest \vr~uld t )~~ i ld  network elements for- itself (or its retail customers) tit cost-hnscd r;itch. ,"' 

"I"hc FCC' has stated that, 

"[tlhc rle~tp to provide unbi~ndled network elements on ''terms, and conditicriis thrtr 
;ire just, ~~nrcasonablc, and nondiscriminatory" means. at n rninlmum. that 
wha~cvcr those terms and conditions are, they must be offa-cd cqu;~lly !{I oil 
rcqi~esiiing can-lcrs. and where applicable, they must he equal to ihc tert:ts ;iilsi 

ccu~d~tioris under which the ~ncumbent LEC provisior~s such elemcnts ta itself."' 

'"I +$ iVE .V \s .  i21I'S. 193 F.3d 744, 755-759 (9Ih C I ~ .  1999); /i.fCf 1.. U S  M'E.57, 2U.3 F.3d 1261,. t71,7 \O'\ 'ar :r\;lXli 
8' 

4: El .i" C .  S ?-5.rl(c)(31. 
; ' Sr~c .=IT~!21"4 T v l ~ ~ l t ~ s ~ : ~ t ~  Cnn~tncnts (WS3-ATT-Kl-W-1) at 11-16 for :i cc~rnplcte dibcussitrn r t t  C J \ L ~ % . : ' ~ .  t,~:,k! 

rlbl:g.i~)r~n\ t r i  i>rr,v~cir: UNE cornb~natlons. 
'I  SGAT $3 0.73 1 4, 9 23.1 5 ,  9 23.1 6 and 9.73.3.7.2.11.8. Therc are other qections tIl;ll ;nrr,rjK>r,itt. tttc n ~ l i t - . , ~  ~ : ' r . ~ l  

E$Y$CS~ t!~,cs not have iu bu~lcl IJNEs. for example. SGAT $ 6  9.1.7.1 and 9.19 
r*, StiA'i' 5 9.19. l'herc IS nc) rensonableness standard. Multistate Workshop 3 l'ranscr~pt ,it 25SI iXlnri:r :!7.2~~11 i 
Ih 'fk3abe.r,imp!c, rl~ere should not be a situation where unbundled loops or transport arc not "a\.:til;~!,le" for LI f'll-.c' 
but tilt: krc~litzes are available as retail services. 
1" irait-rt f i ~ t t ~ p ~ r ~ r i o r ~  Otrlcr.  11 3 15. In an accompanying footnote. the FCC stated that "1 t]hc tcrrri 'prit:1%ntrxirrrr' 
ka?cludcs ~nctnllnilon." Irl.. n 653. Note that the FCC discusses "tcmms and corid~tlons." not ratoc tlittt<q:h. JL 

Iwtncen CI,EC's, m k s  must be nondiscrrminatory. :v~th respect t n  rates chi1rgi.d t i )  all CI-1X.r. t11c ri11t34 ~nti<t $9- i * t . r t  

Ewi;ii  I?tirsu::nt rc'l 8 7?3(d i  



i- iati:1~ttir~l\ IIO t ~ i \  i<\~i>r;lhIi' tt1il11 [tie ternis :uid cond~trons under wh~ch the ILET p ~ i  14.it.s such 

f ~ t  st'+ I J U  t l /  C . ' o f r r p i v / r l ( ~ r i  Ot.~i(l)-, the FCC does not expl~crtly state that 1LEC:s do not hiivc 

:$+ Ebttirrk npt:Lt~r i, elcr i~cnts. eucept for unbundled ~ntemflice fiicilltres. 

ftttr:li "I'clc~rhonc Cnalrtron contends that ~ncumbcnt LECs shnrllci nor he reqtrlrecf 
$0 i:ztnstr'iici nc\t Fac~llr~cs to ~lccom~nodate new entrants. We have considc;.rccl tlic 
C~.C)I I ( ' I I \~IC lnipnct of 0111. rules In thls sectlon on small incilrnbent 1-ECs. In thrs 
* I C C ~ I O ~ ~ .  for r:li;ilnplc, we expressly limit the prov~sion of ~~nbundletl rntcmt'frcc 
lac*ilrttcs to cxrsr~ng ~nc~ i rnben~  LEC facil~ties. We also note that $ 251 ff) nf thc 
lV1il r l ~ t  pmvlcle rcl~cl' for certain small LECs from our regulations tinder 3 751 .'" 

ixt t t s  t~r.rJcr. thc FC7C I-ccognrzed the econornic rn7pac.t nn .;rnaII II,ECs of j71\.111g t r l  3-x1;k6f 

r.t;rtiapun, 1 1  cul?llc~tly hcld all ILECs nced not build transport; howcvel-, it made clear r h t  for :tit 

(>!her t i ~ t \ v ~ l r k  clcments. $ 35 1 (S) provides the rclief for r-rrl-crl ILECs froni :iny CCOII~IITIIL~ irnp:ic'i 

rn.ef~o:~d r ~ n  thr t.11~711 ILECs as a result of having to hu~ld network clernents k ~ r  CLE<.Ts,'" 

' r f ' l t~~fr~~l i : ,  id t h ~ i ~ $ l i  i t  explicitly limitecf an ILECs ohllgation to provide in~cml'ficc Lscr lritcs ro 

C'LiRITfli? f ; ~ ~ t i l t ~ c s .  the FCC lnade 1 x 1  explicit l~mitations for the other- nei\vurk eterncnti;, u hcther 

ti.ald nrr:il ar. 11rrrr-nil-al ILECs. and no such limitation car1 be inferred, 

F~iii~hcr.mcrr.c, the FCC has held that the ILECs have an obligation ro it-placc ?.iNEs t t~ut 

arc* twng pr.ovrded to CLECs." An obligation L. to replace UNEs is essentially thc same as an 

cttzfig;\t~on ti, build LWEs. Finally, the FCCs rules also require that the lLEC provislo~i xacnr.i>rl, 

'' 4'; C 1: $ 3 I3tb) 
: ,k 

frw.td (,'iwrytlirtif)ir 0t.rler. 71 45 1. The FCC did not unhund'le dark fiber In the LA7cril Ccirrrperrtinn 0rrlt.r. :,ti chs 

rnfcrcncc eorr f7r rrracll: that the ILEC'does not have to light dark fiber based o n  thc FCC's 1angtt;lge Irl pnrapr;jjrh 
45 1 lii,, 'f 35!1. Scr ul\o, I!NE Rcn~nncl 01-dcr-, Y 324. I n  the I 'NE Rcrrrarrii Orric~r, rhe FCC' J~scusws thr: Inck . s t  .to? 

i44rgqiteun rjn the I1,E:C's psrt to build point-to-point interoffice fhcilllies that the II-EC has not dr:ptoycti t c q  ~ t - $  tlurt 

r t w  13nce again. ~t cannot be Inferred that the ILEC has no ohligaklon to l~ghi  dml; fihcr that 1s already tn pi:ic: 
%. 

ScCrr<in 751fi) applies only to rural ILECs; therefore. ILECs such :is Q ~ i e s t  ct%iinol seek escmptlnn f'rrim s t  

~ibtig~irlun t u  build under S 75 1 (f).  
, f l . c s r - t ~ l  t>rti~p(-'r~rwvt OI 'YIE~,  q[ 768; 47 C.F.R. 9 5 1.309(~). Qwest has argued i t  need not replncv I.'SfLh, 'Ti~r.. 
pfi:rriro 15 in conflict \ \ ~ t h  ~ h c  FCC order and rule. The Commtsslons should ~ifja'111 fh:il Qwest r n t r ~ t  IG'~~#::L:* f 'X i  i 



ctenronts to ('I-ECs on tenns and condlt~ons no less t'a~orable tl~an ~ h c  rcnis and csrrtrf~ri~ryt~., 

i~ndcr ivhich t i le ILEC prov~dcs such elements to 1tse1f.-' 

Qjxcst proposes to flout thesc rec~u~l-ements. Qwesl  ps(>po-.ies l r i  h;rt c t i l i t  aiiiizc t ; ; ~ !  1 4  i 

fcfi~sc tt7 biitlil u r8~111ty 8s a UNE for a CLEC isthen Qwest ivould burid th;?r .i;irnc j , f ~ ~ l i t r y  t i 3  

cnal>ic Q\vosi to prov~de the same service to the same retail customer" that I ~ I C  C:ti2:r;le jtrcrf;ic>ie; t ax  

,' , m r ~ t  VC.." Qwest also proposes to be able to refuse to build a facility as i i  L!NE D I ~ I C ~ C I .  S [ i A  1 ; '1 $ f ~  

and ;I~I.CC to bu~ ld  ~t t'or the CLEC if the CLEC orders the faci111y as a I - ~ : K I I ~  scr\r::c." f,ii\i''-.! i; 

uiliirrg to ccminit to building facilities for CLECs as UNEa only if'i3tvuxl h;ri v n  rr\1!r;s;3,11rt~fili, 

bilild under provider-of-last-resort ol~ligatians." This offer IS I ~ r n r  tcd tcr DSt! I r  rr " iTf-Lwcait ' ., 

r1ml3oscd I lr~~itat~ons do not comply with the Act and thc IKCs nrlcs. 

An ILEC  nus st huild nct\vnrli elements for CLECs (exccpt ~ ) O I R ~ - ! ~ Y - ~ J O ~ Z ~ I  ~nlr:~iati'tct.' 

facilities) under the sai-ne terms and conditions thai the II-Ef ivrx~tci huiltd I ~ C  f i t ~ t i ~ t i r ' k  f t lr  F ~ Y L * , ' ~ J  

irr" ils :'rt;ul customers, at cost-based I-ates nnde~. 5 3521d). An5  otflet t~crftlit~g w,t,ti2c! atc 

tliscrimina~ory : ~ n d  pl-event the CLECs from having a mcanrni$ul trpportfintly t:r ctrtrrgk*{c, 

allo\xfing Qcvcst to deny a CLECs request f r ~  a UNE a i d  lhcn huilcE t f ~  ~*r i~f \"~r l rk  t.itbri;cnt $411 

,. 
4 7  Cx.12.R. P 3 13(hl. '' -sR 

. . "5-376 (March 77. 3001). 
-' TR 236-277 (hlnrch 37. 200 1 ) 
?' I'R ,117 iblilrch 7-7. 2001 I,  WS.1-QWE-KAS-I S. Qwest has pi-OVI~CC~ 1;inpa::ge !R.tt p..:iifr:; %{TL tij.;Si~-f~:L >; is  1 

rhf; ini.~cmental steps Q\\,s.ct will take to mahe f~~cl l~t ies  av:ttlahic '1'R 31-31 (h4:ili-(t) :!b. EIRji i ,  Sf I i i < :F t : i , 
FXauescr, fh~s  1 s t  represents onl) nllnor mod~ficat~ons and does 11ot go f:ir cnrrt~glr I:or r . t , ir \tj~ie .  t+z;as.,r Y. r.$ t = 

up~r~ ide  electrcrntcs to mahe net\vorA capacity ava~lable .  
!" TR 2 i S (hfarcii 37. 200 1 J 
2? Lnctal C'ornpertrrni~ Ordcr. 315. ()\vest rel~es on language 111 a n  E ~ g l t t i ~  C I~CI I I I  ol>tfixihn, tit i i t  ;k:~ I:* ',, a:i~!ri5it:r~si 

requires that ti provrde access only to 11s "existing network -- not to a yct rulhrt~it sltrrert~ii tifie '' { < r F r z r  I 'st;, K ;  , 

FCCC<:+ 150 F ?d 753. 513 ( s ' ~  Clr. 19QSj. Q\iest's reliance an this lilngu;\gc I L  rrarspi,lc~.d. Iltc f:;jrirfi?: I r r ,  : r i p  i4 -  

t ~ f  its dec~sion ivas revtewrns rhe FCC's rules that rcqu~sed II,ECs tcf prilr~iic ( ~ t p c - r ~ ~ l ~  : t i l r . r ~  z ~ c ~ ; r ~ ~ r .  s - ~  .p i , j  

access to network elements I t  stn~ch d ( ~ n  these rules (A7 C.F K 48 5 1 .?OS(;\tt.lf 'irtif 4 i  5 1  i 4n.n ~!i.r;r:~-t *:? :#L 

these rules and decision to vacate rhee r ~ ~ l e s  cannot be extended l o  ;tn II,I<f's duiiri ~tnlcr  s 2 5  t i  r. 21 , .c .,:i.:: ;-.ti* 

nut vaci~teci hy the Eighth Circuit 



i14cff 111 p~-o\iCic t h ~  \CTTIC'C 11) the samc cus:or-ncr " 11 ($\ic\t r c l ~ s c \  t i 1  tli:ifJ .i r ! c * i \ i l i r k  c!c'rrrcm:i 

tnw n ("1-.EC' ancl st~hscquently plnL~rlcs thc yes\ ice to thc same cttslorncr, i,)\ic~l hrr i  

c~t~t ' r t i i>~ni~t~ci  agalnsl the C7t,EC because Q \ b t . \ ~  burlt the f a ~ ~ l i t y  on ic"rrm and i r ? i i < i t f t ~ ~ ~ : \  : f l , ; i  

shnuict h a ~ c  hcon ot'fc1-cd to the CLEC.'" The Conim~ss~on,  thcrefc~rc. shr~rrici rccp!rrc f$k$a.'-i t i .  

~~~~~~~~~~~r h c l l ~ l ~ c s  I'nr CLECs as UNEs at cost-based rates rlndel- the same ;rrrt:s t ts i i l  :. ~ ~ t c ! i ? ~ a ~ i ~ ~ ~ ~  

t t l u t  Q,t\\c?;l conslructs ~ l c h  facilit~es for its ~rt* '11 ' I  cusIi)~nc'r's. 

C'oi~s~stcnt with this recluirement. Q~vcst shou!d he rt3qtlircd to l i y l ~ t  airiti+-r;ii ~Prtik* till%;r 1 1 :  

;:ugrncn[ clcctronics to provide UNEs, including U N E  transpoi-1. i c . t  cf,IIC'% Qwt::%t ri,t;4"~,:\ E: 

(QVFW no! havc to light unused dark f~ber  and make i t  availahlc as ct~dirfiit~<f tr ;~;F~f"irr i :  r i i  f i ' j l t r r i ,  

the ciccttrnnics to cupand the cxlstlng copaclty t o  l-nake IlDI1' ~t\;trla.tttlc'" i.3~~caa1\v :n ftGr- z 7 i L  

14~llgaim-1 to hulld CINES. Qwest has taken the FCC' st;irctnen( rhai i z  i T t ? i %  nlla i ~ i :  tE 21; rqt;ti,i 

clcillcrrtcc~ trailsport to cxtrcnies. The Lnc-ril C'orup.7r~riril?r1 <lr . t l i zr  anti tflc i 'i'tii: I$r-tr':t::g,l f ~ F , : ' s ~ F  i!.: 

uar pr i~k ' id~  any h~isls for the argument that the ILEC need tic: ilrfct c*iccirt*nri:r In sl,trk :ti+%: 

chungc our the clectron~cs to increase capacity of cxtst~ng t';~lf~tlc.t. '' 

l'lrst, the FCC has detesm~ncd that dark fiher I S  ef~<l~ciitc<i trnttsprrrt, '. 'Fi~c i *C; 'cW h,t-- t ~ i i % j  

thirt clark fihcr I S  ilo dl fferent than unuscd copper capacl ty tliat is "clot-rn;ar-it trait I !  ;;trrrrfit n-. kvlr sf 

into scrvlcc."" The FCC also noted that d i d  flber "IS phvr~c:t!f? crrxa~rr~,te'ii s t ,  rtib: ~ ~ ~ i , ~ ~ i ~ ! ~ : ~ ; \ i ~  4k 

~ ~ ~ t \ ~ o r l ;  ancf is c;~si l y called into ser\llcc."" 

:\ * * 1 h ~ s  1s the iihely rcwlt nt Quec i ' s  positron Sin end-user cus r tmr r  dr:t~ 1% a i l \ i - ~ : ~ i  n.c ,; 6 't $ u 2 , , $'.. 

nor avn~lnblr is gnlng to t ry to o b t a ~ n  the filc~lii~es f r r~n i  :tnotl~cr c a r ~ l t r  i f  Qv+c.t * , % f ; $  f t i ; :$sI  rb,?,? ! >, . l s L *  - ? + , -  

TI-Ef'. the customer \ t i I !  e\entusll\ tsaind up a t  Qwe\t. le;!~~r-ig C)~L;~'*I ! I $  f e ~ r f l t l  :It]: f.cm4l;*~: -il L;I . / , , p r : l  C* - , I ,  *, 
3 Once again. I r  hhould he notsd that Quest is full! ct)rnpcnsated tinder ': .25:'i. t ii.: ::. t :. Y;~:: ,: ;i is, :;~, !,- 

rtmy rlut hc as high :is ihosd ~t rccci\es under 11s retail ir?r~tI.s 
"' Muittstate Workshop 3 Tranicr~pt at 33 (March 2 s .  10111 , r)ctitca[ctl trsnq'i~ir: i r i ; . i l ~ , i ~ -  ; r l -  P , ~ .  ,- - ., ,.:, ;. ,, . 
L;!YE Rrrticlnd Order. 9 323 
1 t See n nil. .$l({)I.CI 
2: LfNE Ret~mr~il Orricr. 1 .325 
i f  id. St-e aiso. ']I -327 
$4 [:WE Rriti(rnc1 Ortfrr , '1 375 



f)\r.t-st hit< n r t t  ti~acic ;tn) J~-gilments ~h:tt I L  need not pro~idc  t~nukcd ci>pl+cr- 6 : i p ~ : i : .  

:,$I L* t c l  cjcl \\!lilt 1s nuccssari to  call that dark fiber Into 5crLict. tc> ITPCC! (li.dta~\ for tji*ii~i;rf<:ii 

rt'ibrsj"wr F : ,~ i? l ie~i~~o~. t~ .  the rates for dedic;ltt'd transpork ~nclude the coi;t:% of ihc ~ ' ! ~ ~ , . ~ ' l i > ~ t j i  -. b Y  

Q,)He3t 13 I ~ c ~ ~ I I ~  ci?rny>cnsared lor I ~ ~ h t ~ r l ~  the Sihcr 

'F1.tc FCC' at s o  h;:\ s\att.d that ILECs rncst m;if;e reu~onzblc n~od~iri;iircr?zc { t i  1 7 5 ~ i  arlc 

61~acs4 to IJYGTEs. L,~ght~ng the dark frber or replacing the clccttt.mic(; :trc se;t~t~~~lSbfi' 

1 ,  ; rcc~-~~~~nai~ i i ;~~tor rs .  Tlie FCC ha5 "conciudefd] that thc obl~gnt~on 1n1po:;cJ h: ::.4 25 ! 1%: rr . i , r j : ~ ?  

3";iltt.li-7) t!\ct~rtlt. ~iic~ci~ficatinns to ~ncumbent LEC f'aciljt~es t o  rhc c'itt'slt rjcCcvCssrt ; I ;  

a~,*~aai i r~t~~ixfa!c rntcl-connection or access to network elemenlu .' ' ' f - h ~  K'(' a:r%:czi $iz;rt ' i t s  I$::- 

cseerlr rnt:t:rntcnt LECs incur costs to protide interconnect.rcs~~ nr accc.55 t,rts~Icr Q T  : " ! i .  1% :i- + i z  

25 t!c ,am?;- i .  incumbent LECs rriay recover such costs from rccjucszing crirr-tcr% ' 

Q';)ivcsl may not d~scnm~nate  against the CLECs. I t  I I I I ~ ~  p r t n ~ t i ~  t n t ~ : ~ : : k t i ~ q -  :+:& ; i r ? r +  c w  

ni,~ndiscnn?~n;itory terms ancl conditions." The FCC proh~ilr tcri tt-ic lII , I<<'% I ter:ki re:& T ?  rrf:l::,- 

~x'c'\;~dc dcdlcated transport to itself or ~ t s  customers. Dark flhcr ts I Y C ~ Y L  g~i i~hg  8 2 t  ~ ~ L * ~ ; E ~ I E :  I.B~.;L 

- - rntlct?n~tcl~~. Qi1;est \1~111 also Increase the capacity uf !he eltirn~~r.ial:< i t ~ i  i:; i : i c t l  ;i.,- \!'\rl L L - ~ : " :  7:ii: 

sct thz- the CLEC\) Q\vesi. then. cannot argue ~t ~ 1 1 1  neicr irghr i , l ; i ~ L  21i:ct T ~ : ; E L , : ~ , $  

cl~:crrun~cs to malie dedicated transport a\.ailable to thc CLEX'h '1 ~ I I -  k i b , t i ; j i f  h L s  ; t  , iSw-!! ,, : I ~ ~ ' - ?  e l - s  

csf t i l e  i - i ~ n ~ t ~ s ~ s i n i ~ n a t ~ o n  pro\,lslon of 8 25 1 (c)13) of the Act ,irid tht- f z ' : ' r *  $;z i t - .  

In,i.cil Conrperr;lon Orclc~r. [I[ 198 SPC trlso 'fl 7G2 
:i, C ~ c a l  Cc~i~~pertr~ni:  Orclc*r-. Lf/ 200 In  fac!. the costs io ligh! ~ h c  d,rrh fiber :src ~ri~fii,t::~.! : -I  :I:-. ti.:" : ;: 
Iranspcvt and no Con~trLIctron charges dre nccss5ary . - 
+ t 1~>(7t.ai Cnnliwtrnnn 0rt l t . t .  '1 3 11 
t3 hi 
' " 4 7 ~ ~ . ~ . $ $ 5 f  307and51 311 



scrvlce. acld the necessary cleclr-on~cs and provide the dcdrcatcd trailqxlrr resjucsEed b' E ~ Y  

f2.EC. This 1s what Qu'est 1nwt do ~f ~t  needs to I N - G V I ~ ~  ded~cated tsar.tq"mr; t i *  t:.- ibtbr: 

cttstcrmers. 1-0 find that Qwest does not have to add clectrnnrcs to : f t ~ t t w c i  <!a;!, t r k t  f r i i  pztii 

dcdlctttcd transpol? to CLECs would ignorc tti;it Fac~lrrlcs arc. irli f:~ct, r l t  p2suc i.it:tS- g. i t l t r i tJ  *i;?'rb~- 

Qc~csI. to ltlvcntory and retain dark fiber cnlircly for tts o\%rl use. thi:r*t:I~> f ~ $ ? ~ f e ' k ? t 5 : ~ i ~ ~ l ~  j : .  

obligatiori imder 3 25 1 (c) (3)  :o pro\i~de dedicated transpol?. 'I"l.rc s;b:'izt' ~ ~ i ~ , , % l i - + i " s  L'F,I, p f t t  F? i):* cL.d 

nscd not replacc elcctronrcs to Increase capacity. To hold n~hcr'tzhcr-tzrl.r: u ~ r l t r t x i  ire rde bi F ~ ~ F P : : ?  i?rb:ir 

and ;1 viotat~on of 5 251(c)(3) of the Act and rhc FCCs sulcr;. 

Accor.cii11gly. Llie languaze "provided that f a ~ t l ~ l i ~ ~  ;IIY ;ik':rk~;ii3!r'* \ ! i i a r i l ~ i  !% -~8J1&  ice:"^ i.~;ri:'i 

SGAT $ 5  9.23.1.4, 9.23.1.5.9.23.1.6 and 9.13.3.7.2. f 2.8. f' irfiiic.a;\3+~r~~. Sf 1 , \ 1  % 1"s ~ I ' ~ ~ ~ : i 2 i  $-,- 

nmendcd. The first sentcncs of t h i s  scclivn should hc anncncicd t i b  ti'cnl '"JW*G ~ ; i f  t-+itit!ibuy , r i r  

krk- M assesslnen t of any rcquest lisihrch rcrptrc\ ~ - # ~ f j ~ f ~ l i i : l i i b ~ >  ~ I P W Z * ~ ~ .  +, ' G ~ T * Z F - P ~ * ,  - 

=* facilities, or space for access to or use of i~rihundlccl Intrylh. The < L s i ~ n t ~ ~ ~ + x ~ z ~ f i ~  *8&bstda- l  ci{- h e  ~ i j t ~ k ~  

clear that under $ 9.1.3 of the SGAT and related pr?lvisirtr:s, cl;r\k(rh~~ fi tib~il+ji~n^fE 05% i;:iraf 1 L _  

except dcdrcated transport, on a nondiscrimi11ato1-\I. basts ;at c r f v c f  -fr;r-mJ i,atz*s \:~~C&C'G k . 1 $ ~ ~ t , i -  

2. The §GAT sbouhd be arnendecjl to remove :nrn ~ r o i n i f r ~ ~ ~ i ~ ~  
W E s  to finished services, except whew e x ~ ~ r g s s l ~ ~ ~ J & b & ~ $ ~ ~  

The SGAT at 9 9.23.1.2.2. contains a sccticrn rlr:ac pmfl;it.ntr% f"f .t!l"i g a a = B j t  ., irl~r!kt., 4;~:~- 

UMEs to finished services. without going through :i ct)linr:;iart~;.~ S i r  ~ t ,  4: G:3*~~J:$;:ii ill. i . 4 ' = s e -  r 

cxists in the FCC orders or. r-ulcs. I n  fact. the tvtlrcis ' Y : ~ I ~ ~ I ~ , ' I I  3aL;\1;45 iliite a i ! i z ~  r l  ~ i ? i ~ : : f * ~ - ~ \  ;t 

FCC orders or rules. The lirnrtation slluuld i lc rernc~tc*J fi.t ~ r i j & ~ i ~ r t g ,  5 6 0  f i7 .::;$;c~ :k2i $,)d*r.2:= 



Ril lcs ,~~ 

. ,? F 3.g The FCC ~vr t s  clear that the ILEC could ncar [r! j~-t '  ar~z; V:"r!l S *  faai2* <.r c~*C - >  ,, 

An ancurnhenr LEC shall not irnposr t!rnrtali.ons, rrslrrclr,ilsa-.. ;kg :irl;\;trzii~:.~"-:;': i7$i  

requests for, or the use of, un}~ttndlcci l?t.S~\~i>& ejeli'~li"jtiq SSit+rZ rit-+*:!<S is312:*.44i IS:," 

r~bility of a rcquost~ng tetecornmur~~~c;it1;i~i1r4 i";?trtct' Ft'r t t t T i " $  + r  ,r:ilrt"ijrr)il ri;,:trr - 
sei-\.lic In the tiiitnner [hc rzqitcsttng tei~~iiinf~1~ialrc:a$sari;*~. . ,I;:.+*;; i a s : i r G ; b l .  - 

Section 15 l ( u ) ( - 3 )  also allc:~\vs accrs.s tc:, 

technically feas~ble method.." Thc FCC' has tlt:id t f u r  'Ylllrd: i$'i.= %:z rkc i ? i * : : ~ ~  ji*.iiL-L*8; b : z ~ t ~ * ~ ,  + "1- ; 

Qolnt even i f  such interconncct1on or acct.s% I-ctqurrcs ,P, i%f!lir~(l% af%e ; k t ,  an!: 4,rifFi;F ."~.wT~+FF~:L,;- !i+ 

incumbent LEC equlpn-icni."" 

Qivest has nut pso\.lcled any c i~der~cc ~ E I J E  . i c ~ i " * ~ * - f ~ ~ j :  $ _d;i,+ f~ -X~II:~T;,:S>:: ::;.: t: F.-  .s 

finlshed services to VNEs is tcchntcaliy ft.,1-+iit9r: 81) IPT-ij:sarrnp ztj..st ,:d*:-:rJ%- 2 : ~ ; t  k- 5 c  .-*a' :: 

meaningful opporeuntty to oclnlpcrc. 

access and nctxvork elements. bcc;tux f,) ivcst'~ ~ C I L F $ L ' E ! $ ' . ~ $  axi i~~j~~:r ,~Pi '+i i ,  $ '%$ , - . I  * 3 : r : i :  id.- 

+ , V "  services precludes a CLEC iiclnl aggreprirq at,rff;, mi rhi: ,attqrd r?>aiai t L i , ! ~ .  t . ? :  .; 

40 It is Qwest's position that ttre FTC'x I!xrsrrtrg ! 
4 I 47 C.F. R. 5 5 1.309(a). 
JZ See fllsr:) 47 (3.F.R. S 5 1.107(;1!. 
' 3  Id., 5 51.321(:t). 
44 Local Cor?lpc*riiin/~ Or-r/i:r. 7 2T.I.2. 
35 The ILEC has the burden tct prove a rncak~d t s f  i 
4h SGAT 5 9.23.1.2.3. .Scjtl cil.cr> SCiii.l' 3 <:.f;.2.4 
4: Multistnte Exhibi~ WS?-iITT-Ki.t%'"3. "3. srrrl 4, 
2001 ). 



. a  

provlslo1llng 01- f : lcl l r t l~~ 01- ~ l i tv . i  111s c ; t~ ;~c i [>  1i-1 /st" ~YII,~:~:!,:IF!F f J~s t " - :  - s:-*.'% . ',$ * - i  

iilri.rply make i t  more drff~cult fo r  rhe CLECs tn !nc~knrrrgfuIth ,.lllxspthr;: s ~ T  , r i %  f , ! ~  2 -7 

l'lle FCC has Identifled t\< 0 instances \\here 11 [;:<[:* c.t1isri:rre,i;a55i$ . .?r:t:, c: ri*; i ~ ' ~ ~ : t : * ~ f ; ~ ; i  :*.- 

tariff scnJlccs. Onc lnstanic IS  [he loop-rrrtnspori cc~nshrtisrr.ciri, (XI ! r ? ~ %  I f:i . r!~ii,,+*.*~r*s,~ -F% 

.~rq?p/~~rllefllal Or&.r. C /~ l - i f ?c '~ l f  io l l ."  fill t i l f ~ ~  cafe tlarfletf j l T i i . i . - t t t t + % 4 ~  ~ . l k f i l l ~ i ~ - i &  I ~ :  i'v!1.:fi:-9i"'i 

of  the S I I ~ ~ / L ~ I H L W ~ Z ; (  01-iii'r C i i l ~ ( j i ~ . ~ l i O l l  ;iddscss I(rrj;~'if";l-n~pkf$ r:<t.tt\i3~t;,i:i*si$ 

paragraph 28 of th;zt order, the FCC rejected a suggestrcrit ih;i~ t i  v ' ~ ! t ~ ~ ~ i 3 t ; ~ : ~ +  ~hxc jiif?h:t~r:i~*", iaz . .  

- ,  'commingling' ( i . ~ . ,  c o m h ~ n ~ n g  loops or loop-ir;inspor'l r:!%mbt18;~t:cpn* wiii E , r r r c g  q-c, "+s? . i . r : ~ - ~  

scrv~ces) in the local usage aptlons dtscusssd ahnvc,'""'" 1 it,i+zracl-, t:rkx5$: :iF-cttr:E iT%ri- pr~irk~;is;ix-';.*:- 

docs not extend to all LWEs. but IS Ilmtteci to crtnncriirlg ttr$uga G~,~ttsq%?pE ,i~rii~;e;t~-.,~~i. ,;;,,: rzre+p . 

to specizil access services. 

The FCC ;\Is0 noted 111 paragrapis 75 lhitt I[ litfiffd ; i~tifft 'b'r ~$llr aia$tk& 1 ~ 2  tf., f'IkE~IU,, $it?Fw *. 

~ssued In early 2001. The Puhlrc Nrst~ct. \\:is rssircrf OLI J,:t?ti,tt) 2-4, ?P.%F% " e'b-g,c i'i~;.i:sl 'iei+: 

FCCS disc~lsslon addresses on1 y loop-~rar~spnrt ;inti loop ,irrri a.,S,ss r G ~ t l ~ l f ~ k : l  + f ~ ;  ,&: ,: , ; ;:iB .,?I; 

convened to UNE cornb~nations may rcrna~n conni*cact% trt t:-f.sltt~t:g &L C C ~ S  Q Z I ; I , E ~ : ~ ~  ' i ~ ~ + t k * * ~ r $  f i ; i 2 , 2 ~ ~  

?. 

to the nature of the traffic canled over the access r'trcittlt,. '' .;k$ f a  ~ f s ~ l  .,.g$sc gt  k s , ~ ~ t i  ;ttL" p i g ~ . j - i . l ~ l ~ . i  W ~ J . ~ :  

O~-n%r Clcrrificnrio~z. nowhere rn the Puhlic Natlct. is r l l ~ ~ t l  ;irny i ~ ~ t : ~ \ ~ ~ i ~ r ~  l l j J ;  t&tq~%- L* ;yb;;t+iz:;<; 

prohibition on connectlns UNEs r c ~  l i r l f l '  S C ~ \ ~ I C ' C S ,  i ~ t r  dt5$'b k i l t :  F( -i: * b y ; - $ .  ~ . ~ s g g ~ , y ,  ?pii: ;i:, 

connection of UNEs ro :ar~ff seri.lces gcncr-i111y. 'Tht"i.~ttil~t-.., !ktf-  ) 4.j  '1% r"r;jS- d%& j - j5 j : , i3  ;rr . r : - i ' r ) - :  . 

4s f~~rpl~~i~retrratinn rftlre Local C'r~~~~pcriric~n i'~.n~,isiir~rr c!f ilii' I 
'38. ,~irpp/c~ri~nto/  O I - ~ E ~  C/f~rtj?(.fltlOll. J'C'C' CHI- l8.3 ((.el J I ~ I I C  
49 The 3 local use options are conrained 111 p;ungriipli 22 i d  Szrf 
the FCC does not discuss loops at aii in paragraph 22. 
50 Public Notice. DA L -  169, Comments Sought on the I.!sr: t , f  t.;n!>1rr&,ilz:r5 T<c-;kst i?$.  k?S7r!-e:W.i,i P::: . $ . ~ . + : ~ ~ . ~ . , i ~ .  - : . . . :.IK:~~-:...~, 8i,x-.. -!: , ,, 

Access Service, (rel. Jan .  74.7-00 1 i. 
i l !rl.. at 3. 



' C 

any general restl-lct~on In thc SGX71-, 01- a n >  inter-j,r-ct;trrtw rt-f :: ti I "- it! $5: - . ie ,S  Z : Y . , ~  -.' i ' + I  - 

cannot be conncctud to t;l17t'f'01' fiiiishi.cl scrt 1c.e.; 

Scct~ons 9.15.2.1 and 9.33. ! 2.7 shoulr j  he irm~.i\tf~cl t i 3  nxibe f r  .i*lt+,t: $23-rt 1 ? + I :  ,.-:+ :z 

dlrcctl y cnnncctcd to  lin~shed sen  Ices. except \vtlc.rc $p~".ci$zc;iiQt p~~!$t?tf:ad St" ~ 2 , -  i f < 

Qwest's ~nter-pi-etation of SCAT 5 9.1 F shortid bc sc.rnri,trt> OrtritictS 

C1,EC' cilstanier contact is ,iniicrrtl~pr!itit:. ; t a r d  ~ ~ i i ~ ! ! j ~ , , j , ~ ~ ~ ~ , ~ ~ ! ~ j j ? ~ ~ ! ~ _ ~ f  

j 271 of the Act. 

SGAT 3 9.23.3.17 deals u ~ t h  cusrcmi:rc rfiai. i n  error, c,rit! tk~g* +iL5.~ng Lii~- :b : hr -ti 

2 * quest~sns aboilt service or Tti;ilntcr:;~ni't^ and rcpiiir. 'i.:srikr 2hc &2n$3 r ~ i  t i r  $l r '9 5 ~ J F I I ~ ;  E 

maintains that i t  o~lghl to be allosved in turn thew g t t i s 8 i i f r ~ ~ ( - t < t 8  f;,'*tiiz i : ;$e+ :;,itpi,,: i,tk:l, ,15 , .-,. . , 

for itself. As grounds for this  ai;t~compctititc ~ i ~ r t c f t l ~ : ,  t,){tL;\: &dy irabalP~I:Cb ~ ! C ~ , ~ : I  t i l j -  $ )ih 

Cunsiitutron grants Qlvest an imkrtcrcd rlgllr r i r  1rtkc$$+2r~* nsfti ~ ~ i , r ~ ; , c i ~ ~ + ~ : : ~  +y~.,,~~.,:~:~ :-li,, 

CiLEC and its end user custi~~~iei-." 

Fortunately, the U. S. Constiturion pr<~v:dc.i f2i-r SL,& ~~;;JFE. $$dtl~5:2r., @ig: g . '  si:=g~%$k:: 

Court has clealy stated that freedom of spccch rs ntrt ~~tfihgrlfff k~:~;rt!,$-~ 2~ ~ ~ 2 ~ ~ F b : + ~ ~  F: :F-, 

con~lmercial speech -- \vhich is preciseIy ~ J S C  s!-recch Qucr;~ cnkp;ia4i- t t+  - % q ; q ~ ~ ~ ! t ~  ;ile:ix:7 F f j  

customers via erroneous or lnisd~recrcd culls -- cqoy% kiazly ",r $zsnr$r:ai! : I " , G ~ : L - U . ; ! ~ ;  ;?f ;?-I";:., r - r : ;  " 

In fact, the Suprer~lc Cc7i~i-t  IS I~cld: 

Wc hnvc alv, L I ~ S  been careful lo cl~str~yulsti crim;wafi t,aZ cglu,mt"lp,?: E ::$:-: -it4,.-..'% %i :l',,, 
-. hrs t  Amendment's cortr. '[C~~oniir-iorc~i:if spttt:sil j~!,lr-uj~rg +: k~z-t~ii-~ci3 ~;ir;.+r;~i_~f& -(;? 

protection. con~rnensul-ate \\:ith ~ t s  s~ibc~rctlrraic yrc~%rtriar:  :;s $$-ic '<, .tha F-: C s.; <,.- 

5 2  Multistate Workshop 3 Transcr.~p~ at 16 Ih?:lrct~ 27. 2rUL k 
5s - "  - ,  Florirla Bar \*. It'errt For I t ,  lr~c.. 5 1 G S .  (1 1 S. 673, 1 f 5 5 f *( 2 f j ,  ' * " i t * d +  + I P Y ~  .,;- - ajrl~:,i -- ;-- . I , . . 
Snc'yfor Krirhrzn G7trsrroir.rries.s. Itrr . 452 ZJ S ij.40, [+!(I. C ' f  .,'"<$ ";f,: r trak, :. I- ':"..- i" ~ p - . i  =, :, - : --. . . 
not guinanree the right t o  communicate c3nc.s i lews 211 all tinit-x s i > i r f  ; : ~ , L ~ L  * : 
'd fc l . ;  Cctlrml Htdrf-ion Gct r & Elecrr-rc. C'(rr-i~ 3 f'tc/rl:c ir !r irrrr -c  t c . ~ r t r p i  r: i ~ f  hi i- r , , * h  b r, 4 =4 -e - ' - 1  , t~ - 
2343, 7350 ( 1980). \.'rt;~rtlrn Srrrrc Bcl ( I [  P11 i r t t t t c r c . 1~  r. 1 J *  qrni~r  i d : - , ~ * r r #  r ;-is,t,p+, + i d+:di .: ',), *d % -, . -  
96 S.Ct. 1817. m IS30 1 !076~. 



Amcndn~cnr \slues' ;ind st jhlt ' i~ to ' f r ~ c i i f u s  c ~ t  tc;~?i'l,rt:rtti ~j i , i :  i Y 7 j  Ilri: 

~ m p c r r n ~ c ~ i b i c  In the realm 01 no~~c t~n? r r t r b i c i I~ I  t.k.f-rr-c;hr:$r; 

Generally, iommurc~al spttcch is pr'iltccicd 11. 

m~sleadins."'  E~len ~f [he speech fall5 rntrl [i\c'it: r ,rt.i'>:tli?r.,- i t  rrr-fk ~ ~ l r 5 ~  ~ : ' * ' d  !I 

govcmmcntal regulation ivhcsc, as hcrc. rhc y k ' r  c ~ ~ ' ~ i ~ i : r a f :  h8.t ;i %~if+yi i :~f i ta , r i  r:i:p:*g. ;8  t;: ,, - Y ~ : : :  - ,  :. a ; 

lts re,anIat~or~ and tnat thc proposed 1-cstrIctictl1 I$,  n ; i r - r t r ~ ~ I )  b . ; k ~ i t i C ~ Z  I r i  T P F , I Z Z " : ~  :'+:I * t J  

i11tesest.~' 

By  lcglslat~ve mandate. a ~tibsrantr;tl rnrcrcs4 cu,tst<  fit"^^ { c  *; , r h j 5 6 r r b y a + *  i?' ;r*, ,: j:,  t - ~ - ~  

to competition and prc\lentln,a iinrrcor~ll~c.r~t~it' f'*lcf~.gvicw ilf::tt t ! l ~ t ; b t t ~ i i = .  .rgi t~ r ~ ~ m ~ r ; - ~ r > < r ~ ~  ! 

Moreover, the CLECs are only itsk~ng t k t t  the iiin~~t;ilartn \w  ~ ; ~ r ~ r l % t l * c ,  ~ & , t v ,  ? L  tea .Ls-it~~, T + ' r ~  

~nlsd~rected or erroneous call<. ~ v h ~ c h  Qivt~r' . ;  rc~:rcccarzarr~~~= 5:,ift i X V $ ? % ~ ' , P ~ ; ;  ;x; x;i i , - - k--, . . %  

. - customer thc pur-pnse of hls clr i1c1- c:ifl r ITIOSI I l f , r l f ) ,  bft* <i;ic~i~:iiz: v $ ; $  ~::~?n~;r~~:z n4;es  :;!?, i.; - 4  , j . ,  $ 1 .  

111 his Or  her i'lrst sentence or- so). S~irh tl~ichric~ssnng if$ EG taX.trzt $C.'1641%$l g,ti,i$C i ,r~, ,  ,vs:lWiip_i- .! . 

the representat~ve's existrng scripts.'" S i l ~ ~ ~ l a , r l > .  rfrc l i t \ \  t f i i 141  k , t , t : ~  h f?"'Srr*ti - i:j.:r%*.,i p d  5 r  .- i q  E, 

engaging in  tortuous ~nterferonce ~ v ~ t h  contracts fsu& ,r% .iOjir +*f : j s t j , 4b  g I~L;Y f&i*.c-rl rill+: y 4-1 E- , ;fi,; ." 
end-user- customer) and such prohibition does nut ci,n.:tnrai.lc. 2 %  y t i + i * t t t ~ f :  1 ' 5 $ 4 - F  m59~7sc~4g727,Jp: 

rrghts govelntng comrncr-clnl spcecll '" 

5 -5 Flc~r-idcr Rrrr, 115 S.Ct. at 2.73.5. 
I d .  

S i  Floriclu But-, I 15 S.Ct. ;I( 2.:?5: C~ftr~t-01 l i ~ t ~ j , ~ , ~ ~ ~ .  1 iH-1 5.t. .I -2 :!5(7 i.L.*''fhc pf43:.fl.: *;> +ll:+.5;:$z,it; $;-;>, z!A.:jt5+;?,t~Hr 
commercial expression turns on the nar tire hirlh 111' I tic tr>;prce~srr*;i ,~;i,;i I;$ iff:: g?t;cr;ijjng;?:$tj ~ : ; z ~ ~ : ~ ~ : : ~ i - ~  j+.!tif~,4 : . I . - ;~  , ,, .. ,, 

regu1atic)n."). 
jS 47 U.S.C. s$251 & 253. 
39 Most companies such as Qwest  provide ~.~mpt~tcr-;r~~rriI:ii?Ii: ki-r- tpyx 

phone with customers. 
* Qwest representatives recei\:ing a inisdirecfcd call ;tnd ti?cnr ~E?cV%~FII!$:. 
CLEC provider causing the crrllcr t i \  terminate ~)c>rtrr,~n ! i f  ?flt ~.ili?Y~zfi:dii,ri. 

committed tortuous interference ~ l t t i  the Ct-Ef"s cnlslr;ii:t 



t , i t  I n  Cicnera! --E\.e~-y telecommunicaiion call-1cr h ; t s  ii~tr! rtt  pimotc;i 
t t ~ c  cnnt'~dcntlallr1:lc11lit of prnpnctary rnfo~mrtrlon of. 3rd sclat~ng to. r ) t f l t ' r  

fcfccc~nimi~r~~callort c;in~t'rs. eclurpment manulacturcr 5 .  and crriii?rIlci"i;, 

t~~ci!!d!ng ~clecnmmiinriat~on carners resellin? t e l e c o r i ~ r ~ ~ i i ~ ~ i t ' ; ~ t i ~ ~ n ~  ~ : i - v ~ i i : .  

c h j C'onl'~ciential~ty of Casr-ier 1nforrnrtt1on.-.A tclecomrnunrc:i t c m k  

c;~t-117cr t!i;tt recerl.es or obtains propnetary ~nfonnarron frnm ;~l?c~ri-tcr <n:-t.;cr 
fiu. ptrtposes of pro\*id~ng any telecornrnunicut~ons scr\ ~ c c  sI~a!f ~ r i - t !  3~;ch 
inlhi-matron onlj for- such purpose, and slia!l not ~ isc  such ~nic?rn~;tkrt~r: for z1.t 

r)\ i n mar-Aet!ng cffol-ts. 

sr7arnicl:iirJ;c or rcparr. such iriformarron I S  propnetary to thc CLEC'. 1 fout Q;.ic.ti ~* i r~ t f rb i+ -  .1:, $ 

rnilrkc~~ng purposes is prohibited. 

B:lscd upon this support~ng law. ATBrT asks that rhc C u l ~ ~ m ~ ~ ~ ~ ~ ~ n ~  pr<\tci-i ; t ;?3e;c2j~ 

crlnipctlklon by not allowing Qwest to abuse its untque positicln ;rs ihc* tliortita~;tni rct...c.!Ii*f 

c.ot~tr.oll~ng [hc ilndcrlylng scrvlce provided In the I-csale context. f_)\rc\t .t1;rt1lif tff~tr~t~blr r~ 

c\r~rcsslg; psohlblted In ~ t s  SGAT from using the ~nrsdirecrcd TLEC' erltf-fiwr (:ill!\ ,r% ;r b , : l i v c  

( ~ l > p ~ ~ i l ~ ~ ' t !  (IT8IT proposod addlng the words "scck~ng such ~nf~rm;rirr,ir" ;it I ~ L *  Y,";~:E i b j  ;!., 

S f i A T  5 9.23.3.17."' T h ~ s  I S  clearly a nann\vly drawn I-estslctillrt t i1 , i~  -<,tfi'g~a;~ls t i i t+  +,'ti.. 

h"~7 U.S.C 9 217 ( a )  LQ ( b )  
e hiulti\i;ltc \X'orhshop 3 Tlnnscr~pt at i3 (March 77. 1001 



rnag?txrranrtt ~ C ~ I ~ Y \ ; I I I \  c goal of  ciicouragilly the growth of competition in tllc Ii?cal 

4. f'ittc: -- - .-- SGAT - - -- docs not contain language that permits adequate tcstiqgt~_F_ f&t-cl;f 
:tnd C't,B?IC interfaces and systems 

;I. TPec -- .- -- Need for Testing Language Generaliy 

I ' l l ~  Sl in I 1,rcselitly does not contain ally language on tcsti12g ot'()tscsi 9 1 2 ~ 1  

('!,tit* opcrntioils \upport systems ("OSS") and interfaces. In responx to eoncerr\:~ r;:tl-riti 

1 - i ~  ;4 \'&-I' regarding the lack of testing langurige and the failurc oi'Qwcst [ t i  ;,rout itIcb ;t is::i 

cnvit-nt;ment that miu-rors the production environment. Qwcst proposed inlrgll~ip~: IS? ftc 

il~cluded in the SGA1'. AT&T also proposed testing language that is morc 

c t x n ~ ~ r t h c n ~ i w  tlian Qwest's proposal and makes changes ro the Iar-~guagc pro~tjttctt it?, 

cl)tt cst."' 

11 fundamental question is \vhether there needs to be any iangtlage in :he St i .I,$' 

~ h ; i ~  csplnins t l~c test options asailablc to tlic ('1,EIC to tcst Ij\+li'st anti its ( ISS ;ti\ri 

intcrfilccs. 11-Iq&'l' hclieves this goes without saying. It is ilbs~luruly csscr~tisl t t j  :;!-a;. 

currlracturtl rctationship bct\veeri Quest and a CIXC tliat thc partics k i ~ i ~ t v  ttle scrjpc t r i  

()\\cst's t>b[igation to p1.01 idc tcsting. A.P&Tqs inal~ility to reach agrecmcrrr tiitlr. f)t%est 

on n c~rnl?rch~"~~si \ ' e  test in Minnesota after months of negotiation suppans tfrc n ~ ~ i i  i'iv 

test language. Othenvise. parties are at the mercy of Qwest. I".lacn tvith t l ~ c  tcst l ~ t ~ ~ ~ ~ i i i g ~  

in !iTcQ'T's Minnesota interconu~ection agreement. Qwesl ].tad been untf.iliir~lr *. t i i  c~>rl:i. #ti 

agreement o n  the terms ofthe test.""I-lowet~ci.. wl~ai is clear is tliat rllc ttrst 111 1111. 

hilinricsota agreement language pro\.ided ATkT ~vith a spcciiic cn:ittac~tiat r igilr. ~f? , ! r  r r  

"' Xtiacl~cd as Est~ibi t  A (hilultistate Exhibit WS3-ATT-MFH-3) 
Cb l Muirisrate Workshop 3 Transcript at 7 (March 28, 200 1 ) 



i;lrlp~;rgc, an! cnn7pI~1nt tvould havc been v c ~ - ) ~  Cllfflc~~It t o  J > L I ~ S U C .  

LI \s  c r ~ r c ~ u l  that the SCAT clrcct-I?. spell out ()west's ol,ltgi_atlon t o  prcrvidc for 

t~ '~ l i l t l l t  ',* hFl-&T recornmcnds that the Cornm~ssions adopt A'TrkrIe.s p~-ttp~scci !:rnguiigr. 

'rhc FCC- Eias snide t t  clcni- th;lt llle ILEC must ~ ~ O L I C I C  ;I I C ~ I  c n i  li-(friine:tt 1 1 1 , ~ ~  

(*ctnlpct~rlg camcrs need access to a stable icst~ng eni*lrarltncnr io ccr~lf: 
that ihclr CISS iv111 be capahle of tnteract~ng srnor i th l~  astd ut'i'i:cirvc1~ :a [ [ f a  
CJcll :4tlilntlc.'s OSS as modlficd. In addttron, prior 10 i.cs~ri~rq i c  i lcerl* 

i r : f i ~ i ' i ~ r . r r  ~ - t ~ l r ~ i i . ~ t ~  or- i/pg?-[cdc, the 130C ~?zr r , s r  p l - o ~ ~ i c l ~  LI ~ ~ . s r i ~ l , y  ~ r ? ~ ' i ~ r ? ~ l l f r ' f ? f  

d u t f  ~ ~ i i r - ) - i ~ r . v  f l i t 7  [?~oOz~c- t io~z  o i ~ ~ + i i - o i z i ~ t c ~ f ~ ~  b i  orii~r j b i -  ccv~zperift~! c>idt-i-ict.-~ 

~ t ~ c r  tlir" 17~11. I . ~ ~ ~ C I I . S C ~ .  I f  c~rnpetiiig caniers arc not glvcn thc oppoflunrty 
t c ~  test lit'\\. releases In a stable environment prior to implementatlnn, tkcy 
ma he unable to process orders accul-alely and unrltllc to pr.cjx islu~.r nciy 

crtci.ctmcl- st'~.vices wi tho~~t  del;~ys.'~ 

Qu c.41 cillls thts en\,ironmen[ the "stand-alone test cn\ri~-o~~mcne'" !n its ~ I . C I ~ I V , C ' L I  

i:ini!t'qc:. 'The lii.11 i \ t I~l t l t i~ ,  NCIII York 01-~CI- ;11s0 made rt clear that t h r  sl:inti-;~ltrnc rl.51 

t*i;l. !tL~>rzmrLnt must be ava~lable  "pnor to issuing a new softivartl. i-elcast. FII' iipgradi""'. 

I J ' i ~ r * ~ ~ t  113s p r ~ p ~ s e t t  13ng~3ge In other jul-isdlctions to make clear 11 \$ r rr~lcl prut rdc rtxc 

c1,ind-alnnc test cni,11-onment for new software releases or upgrade.; pniil. i r t  ~mplt~tt~cutritj: 

W L * ~  ri:lcasc.'" f ' l ~ ~ s  n m l  language must be adopted 10 c,onfc\~-m any lcstl~lg langii;l~,'i- 

frn;tlly acloptcd rc:, the requirement In the Bell Atlnrriic N ~ l c .  York (Irdc)r-. 

I * 
Ihtt 1 %  e~icnrk~ti l) thc  bas^\ of XT&Tes :~mendments to Qwcst's proposril -- to rn-the t t ~ c  teti I , ~ t l y ~ t ; ~ t ! ~  ih9t ( ~ ~ t c . ~  

pln~jwt:t!  ilic',lrtlt 
.a 

'tfi;l?icy$,ifr~!l / t i  fir/[ \tl(l/il/c. NCU 10rli f i ) r  ;\l1tl101 I Z C ~ ~ I O I I  lIttdc~r $ 271 of'tllcj C ; ~ t t r t ~ r ~ t r ~ r c - t r r ~ o ~ ~  t r j r  i i t ,  / ~ ~ r ~ i ~ ! ~ -  / r t .  

K X ~ ; ~ L Z ~ J ,  fwi-rj,4 111 S ~ I I  I (  C' 117 I I I C  Srnte ( ~ ' N C M '  YorI\. CC Docket NO 99-205. h4crnorand\lrn 0pi11rrrn Ot;lr:r, 
$3 'C" 1Js~-4M (rcl Ifec 22. 1009). 91 109 (footnotes omtttcd) ("Bell Atlnorlr N ~ I I .  h?rA Flrclt~,-.'k 
5,' 

j.?; $2 t l ~ 1 ~ l i  ,\ic'lt l; lri. nl.f/?!-. '1 109 
3'1 Q U ~ ~ I  ;~i,ftlcli II ne?l $ I 2  2 'Z 1 1 "For o ne\j sofiwnre rclcase or t~pgradc. Qltest ~5 t b i  pro\ rtle ('I-t-,C' i:.2~i? 
zlt~it? te-,tlng e t ~ ~ l ~ i ~ ~ l n e i ~ i  ;IS \et forth I r i  9 12 3 9 3 2. prlnr to ~rnplen?c.ntrng that rcleasc or upgrarlc in ~ h c  i ! ~ : t ; t ~ ; : t , r ~ ~  

C cr+":l(tPlmellt " 



I t  r., $ I ,k ! - A \  p(1%111(711 rhat a qancl-alone test cnvrronn~ent I S  necessary 1 0  ilicc't 

: r : ~ . ~  k,Z?.t r i t ' t f \  :, \ I . L o \ L I L I  iw ~ ~ j ~ ~ r ~ j o l - i l t ~ d  In the SGAT and the Con~m~srions should rcleft 

, i ~ t 7 i  f j t~:i~flg L I ~  C + ~ I ~ T I ~ ~ I ; ~ I I C C  t v ~ t l l  c I ~ c c I \ I I s ~  rtcm 2 un t i l  a stand-alone tcsi L ' ~ \ / I I . C ) I I ~ I ~ ~ ~ [  IS ,  i n  

h'J : 2,s ,$aatt,ii-dt. l.:ri\puagc In t l le SGjI'T (a paper promlw) I S  insuff~crenr. 

-I:. "--" t3trrn111(~rehcnsive Prociluctian 'resting. 

(3~~21'1; I - : ~ C I ~ O S C ~ ~  lan$u:igc fails to prov~dc for iestlng hy the CI-EC in :t 

,.~%i:~~~~-ili~l~+.;i1' !f-ir~ilr~ct'.  ( . )U'CS~'S 1ang~l;lgc ~ I . O V I ~ C . ' S  for conncctr\ll& testing. a <land- 

.dig:?( 2~'2itt1!'  {wi I~ ( I I I IS IL ' I \ ( .  ~ ~ ~ t ~ r o p e r a b ~ l i t y  testing and controlled productron. Each of 

ih,**,; t,.,iiIr>; j j ~ t r 1 7 t ) ~ ; i I ~  has a spcc~fic. limited appl~catlon and do not permit Cl,T:C7\ ro ~ e s f  

ibSkr'ibc't ff3r t?\t:*c.i X ; < ~ C ' I T I ' ~  :117~1 ~nfcrl'aces. and CLE(' syslcms and lntcrfaccc l711iIt [o 

$;il.̂ r,ii:~):'., y ~ , . ~ i t ~ . a i r c ) n h .  \\ark as conlemplatecl 111 a con~mer-ci;11 setilng rn can1rncrci:rI 

1 4  SJ'it I*"-!'\ pl -op lw~f  ~ ; L ~ ? L I ~ I ~ C  C~OCS 11ot pcr-mi t this type of ti'sting." 

( t l i i i t ~ ~ i  [ i t  ~f lcst~rig '-cstabl~she[s] the ability of the trad~ng pur-tncrs to send and 

~ K ~ L C ~ X ~  t2l)f 'zt;ri,i cffucti\-clc. ' rh~s test ver~fies the communicattons belween thc trading 

p.?"'rru:r.t " ' Thc ~ ( i l r l t l - i l i t ~ ~ i ~  test envlronrnent aliows CLECs to process pl-earder ;+17d 

t3a'thil tcrt ti<:ii?ttiIts t n  n pl-ccicterm~necl environment that m~rrors the PI-otiucrion 

,-z*\r:t'ir\rncl\!, ' v'Isttcrnpcr;~t~~lity testing verifies CLECs abill[y to send correct ED1 

fx".lr~$,sl'i,ca~l~: ttnrt~trgh t t ~ c  EI>I/IMA systcin edlrs successfullv."-' Controlled p r a d u ~ t ~ ~ , ~ ~  

i: -+-c+eri~, t I l i  ,~lln\li.~i 1 1 7 ~  ('I,E<CV to pl~tce ;I lii71ifr~l number of ~lctur i l  or.der-s uslng valid 

$': ., 
f%+:e$?7::% ?;?C% 4.2 i i i ~ i ? . l ? l ~ f ~ : ; i I  LfS3gC. 10 c\t~t;lin ;I finding of cc,mp\iance \vi[1> itrm 2- the ?;~and-ni15ni. resl 

, ~ : - ; l r e i r . s ~ ~ ~ . f i ~ ~ $  a&.ailati:$ ;~!.;.i.r 1% [ c ~ t ~ d  by the independent as part of the OSS test, 
.>- T~,+~,~;,-~~,~++,. . , . **-. ~ o $ d : - : i y  3 Fr;insi.r-sp! at 2.: (March  2s. 2001). 
,:. . 
%..* ..+;;;,:; . .% .,.... - 7  7.t,% t.:i:ii4?;: Mi;',-QiYi<-t;;\S-17 (Steivartj, 5 17.1.9.3. 1, 

:, s.5 A, -+ 'k $3 ; 2 
c4r: *.+ h . . , . , b  - . 

: .&$ , i: 5 -- '? ::[ : .: 
, x,,:. e, 



,-, , . i t , ;  , , lssj $sr:fi*r ,ir!iik r l2. i t  81fts ~ I O :  I I I O ~ I C . C I  (iencrall?. the CLEC murt hnd i t  sm~ill  

, ;.i ..c=rj a,~.i,irlf-, h t i ~ + \ ; 1 * i ~ 1 .  t i :~ ' r  ICst~ng I.., very I t~n~ tcd  and requ~res the use of I I V C  

t !IC t'h , t a t  ' n t t i ~ r .  tl1r:1't*torc. (~nd  cu\tnnlcrs \< 11I1ng to plif the~r  telephone 

'%.~~":ii" r ) 3  I)% ch,;'i, E C ~ !  t i ) $  (*TI\ ~i.onmcnts provrde EL rol?ust tcsl environment to really 

5 %  1 2  : t ~  f 3 ,I-<'+, ;\ttd 1 ) ~  t t l ~ t ' 5  ~ ~ ~ - I . ) c c s ~ c s  through the nnger to verify that the preordenng, 

+'ri:e-r :e-: hi i l t i t ! : ,  f 1 1 t l t  ~ ~ l ~ ~ r ' t i f l ~  ; i n~ i  mainletlance and repair processes tvill  work to alloi,~ 

5 3  - j k ~ ~ . . , ?  i it lk&ltft:  I : i ~ \ f ,  I~tngu;tge i n  ATcFrT's M~nncsorn interconnection agreemenz 

kx 2311 r,,h-L,:,t pt t r; i i f~.*k cttkc'h ~ ~ s t i l i g .  Second. LI number of RBOCs In other junsdlctlons 

: sku  3 csrR. ?.,!,r\~;:r~tittsc:W, Psnnsslvanra, Virginia and Georgia -- m-e participating i + , ~ r h  

% t A*, 1 in  thi- unrc hlncl nf' lest that AT&T seeks to conduct ~wth  Qwest. -S  

tJ\i c s ~  I1;1.11 I I J I I I ~ C C ~  its ~ ~ n t r o l l e d  pl-oduction testing to fcw customers. Qwest 

: o z q x - i i  r t t p ; c ~ ~ ~ , i l i t l ~ ~ j  I r j  ~ ~ I o M '  CLECs to mass test Qwest's LlhT-P or UNE offerings. 

f ' r t r l r i  ,Z i rY'1 ' k  pr rrprrs;11. 1000 lines could be used to test ATSrT-s and Qwest's interfices 

4 S t ,lncs ;!I-c ~nstallcd to test equipment, eliminating the need for 2 slgnificartt 

i$itljil$<.r I " ~ i t ~ ~ t . l l f C ~ .  l'he test equtpment urould essentially make calls, monitor changes 

- . - a ,-,* ,,- - * +.."" -- .,-- -.----- 
" l i  a : % ; I  ,,$ 

"C L I r  

%?::a !.$!:.T 4, j 1 i ' 4  i:h~:t' f l t l i t ~  t \ \c r  the lust fev: yrcars 15 placed a lirnttcd nutnt~er of order< and hand-p~dii lc~l 
T '  pi:+ * r : ~ ~ - r 1 , ~ l t  I,, n y ~ l i r :  \ t z 7 a t  :hilt rkrlngq wrwh :ls expected beltwen the CLEC and Qlses! " Ms ?Jancy I ,ub ;~mer \~>.  
- ,  t - 1% I \ !  . r t 5 M h  28. 0 0  This IS hardly the h~nd  of tesllng 3 CI-[_(' \h;,uld 
&.-i3 :*t l i , rbt4 ,;** t ! ~ i i l $ ~  ,,n 

%j=iiii~d tar f iht?yri Li'Si-!I I 'I'-hlX:H-3 (flydock), 3 17.2 9 3.5. Multtstate Workshop 3 Transcrrpr at  6 (,2I:rrc!l '8, 

B&;:$ 3 i h  l Y c % i i ~ ~ ! i ~ y  4 1 riin\c.i ipr dt 7-5 61 15 (hlarch 28. 300 1 1. LX'S3-ATT-MFH- 1 (I-Iyduch). 71 9. 
* ' % -  ? b i ~ t i  a c  i t - )  r;.tiirr.il = . [ , L I I ~ . I ~ ~ ' *  dccr l tn~ \\11h C1.EC'-II.EC OSS interfaces. AT&T needs to eslahll~h ;ind irq 11s 

: i i * i r t 8 ; i , ~ ' s  r i j i  LBA I t  if E( '  ( u  1Id1:(' entity that has a Ltntque set of hu\~ncss ruiez for the OSS ~ L I I I C I ! ~ R <  " 

~ ~ , A * L c - : * : : c  i 5 , 4 & ~ ! t i 1  i V S ~ - . t i - 1 -  XIFII I i14\~d~lik).q[ 9. Multlstate Worksilop 3 Tran\c-r~pt at 6 hilarch 28. 7001 I 



i i r  i ~ u l i t ~ ~ ~  i r n t l  I t t t l c t l c ~ ~ x  ; ~ n c j  s\i;tp \CIA\  ice back and torxi1 from A-1-&.I' Lo C)wesl and 

-I> 

f ,~+,\r; 'r i  ,jdfck I- Qlicst L\ t>uld rendcr a~.turtl hil l \  w ~ t h  call ~ 1 ~ 3 t i I .  

f;~+,\,:qt ; I J I c ~ s  that the Reglol:;~l O\crsight Cornnilttee i'*ROC'.I test 1s s~rfficicnr."' 

[ [ ~ ~ \ ~ r \ ~ + c r .  I a . C ' C '  has l-ccc~gn~zed thal carrlcr-to-cuiner tcx11ng appr-(ipnate and 

8 I rc,.Ei.;(,inl Tlrc :cstlng propc-~scd by ATAT is common In thc ~ndus t r~ . '  F L ~ J ~ ~ ' L U I ~ ~ ? C ~ ~ ~ U .  \ f i ~  

l(,l3i-' tt:&t (10~6 fio[ icst /(\T&T's rntcrfaces and OSS that have k e n  I I L I I ~ I  011 Q W C S ~ ' ~  

iir,l;:tt~~>~'t1I;1tt(111 " A7 , tT  shauld be able to do can-ier-to-can-ler testing bcfore :t crltcri; !Dlc 

i Q~vest w;ints the CLECs to enter the marketplace uncicr lrs rtst:bcri\+e ICFI  

Z i f ' ~  ii'r 'illint?llt. 

C'I,FiCs should not IIC placed in the posltlon of hav~ng to ilsc its IICW C I I S T O I ~ S ~ S  ;;;I% 

I ~ t s l  I -  c i ~ b l c ~ \ s  If rnnrhct entry 1s to 1 7 ~  S U C C C S S ~ U ~  and occurs In any srgn~ficant v(?ftfri(~t'\. 

fflc C'LEiC' s!lctt~ld 1101 have to r ~ s k  loss of ~ t s  goodwill and damagc to ~ t s  rcputuitcrrl tfiic ttx 

pririllcti~s f l ia t  cotild Ii;iirc hcen L I I ~ C O V C ~ C C ~  17y the [esllng A'f-&?' prr.~poitcs. Ilcf~);c I,rrgc 

kiillc rnurhct cntl-y. Accord~ngly, the Comm~ss~on should adopt a mcthod I'crr. tcstrrlg ;th 

popc~sci l  b y  AT&T, includ~ng AT&T's testlng language. 

R, 4d?c;a] Switching - Checklist H tern 6 

2 .  Owest s&ioalBd be se~uired to ~ r o v i d e  AIN-based switch features 

Q,vcst c ~ ! r r ~ ~ i t l y  provides fcat~1r.e~ through the use of sofi\vare located rfi tilc S \ ~ I I L ' I I  ttr ~ I : I  

 it;^ itdvanccti f~~telligcncc Network ("ATN") platforni. Qtvest c la~i l~s  i t  docs not h;tvc. t o  ~tl;rLc 

,413t: ic;it~tri's avai1;ihle to the CLECs, based on the FCCs LINE Rer~rntrtl Or-&.I-." i t  is ,.i, i'8;'j"'-, 

3.L 

Rliljt1~1;ttc Exhihit 'CVS.3-AT'T-MFI-1-1 (Flydock). 
"' !k'ftilti\!:i1c Worhsh(?p 3 Transcript at I 1  (March 2S.7001, 
r i  Br~fj A r ! ~ i t g t t ~  ,VC'I~' 1'0rk O I Y I C ~ .  (11 SO. 
c ;  

:$?tilrat,wr ii'nrbshnp 3 7'ranscrlpl at 15 Sr 34 [March 1 8 .  7001 1. 
6; fd '$1 
i : hf ,it. 17 thl i tr~h 20,  ?MI) Qwest rellc5 on I:knguage in paragraph 4 19 





( rcnxtntt  i i . t ~ i t ~  thc Supr-erne Coui-t's d e c ~ s ~ o n  uphnldtng rntrzh of  he iZt'C-s ~~rtsrirciitsrt 

I ~ ~ d i r r j ~  t frilt i i~c 1;C 'C' iiici i ioi  propc1.1 y art~culatc a nccc\sasy and Impail- 5t;:r'darci. I M  I \ %  I '.2-'F- 

i?i f l i i l j i ~ t j  I E t i f s ~ ~ ,  :~Ic* iiC.*C cbt;ihlt~h~d the nccess;~ry and impair standards. I t  cliotilci br ntrrcd ris;ii 

pacrprctc:.'l;ii7c . : tk tfcSilicd 17y the FCC'. 

I Ire I;('(' dt:f~tied 1~i.oIvtctary. adopting "a lrmrted dcfin~trc~n of ~ht' phritti: ' j r ro~~r  lcr;tr.> r:1 

Wc t'iil<l t11tlt ~ t '  tun ~ncumhont LEC can demonstrate that  rt has ~nvcstcd I.CS(:LIZCCS 

I tittle:, matcr.1~11. (71. pcrsc7nncI) to clevclop proprietary ~nfo~m;itron or ni.[~+1arb 
clerq:m~ts that are p~.otcctcd by patent, copyright. or trade secret la\!/, thc prr?tlttcr ot 
"ctrcl! rntcslmcnt 1s "proprietary in nature" within the meaning of 251(c i ) f3~ iA i  ' I '  

7'lzc PC'(' Identi fieci a n~ i~nbcs  of exceptions: 

-. f l ~ c  ~CCOIILI C ~ I I - ( - C I I ~ S ~ ~ I I C C  I $  whct-e an incumlscnt LdEC canno1 deraso~ist~~tkc i11;ll 11ir' 

infi!~ln;\t~o~i t ) r  f~~nctionulrty that i t  claims 1s propr~etary diffcrcntra~!c:s 11% scr:.icr 
ttu~ti l i ~  ~ O I ~ I ~ C ~ I ~ O ~ S '  S C ~ ~ ~ I C C S ,  or  IS  othcrw~sc c o ~ n p c t ~ t ~ ~ c l y  S I ~ I I I ~ ' I C ; ~ ~ I L , ' ' ~  

Irrfc\r.mntrol~ or functronal~ties that do not dist~ngu~sh a11 ~ncumhenr I,E'C's scrvic-r. 
1row1 t l ~ ; i t  rll' ~ t s  con?petilors arc ~lnlikely to be the focus of an ~ n c t i m i ~ e r ~ ~  I,lii':, 
ct'fix'cs io Innovate, and therefore do not require the high level 01-pri)tcctttirz 
i ~ < j r  111a11y nl'f'ordcd to propr-ictary elements under the "ncccssary" standard. T'ht: 
t i l ~ r ~ i  c1rckt1nstance is where we ftnd that lack of access to thc PropnCti~rY ~ : I C I I I C L I ~  
v.lriilcf ~ C ' O ~ - I L \ ~ ~ I ~ C  the goal of the 1996 Act to bring rapid corlipctitron to rhc 
grocltcst ni111ibc1- of customers. In such a circumstance. we may flrrd th;tr rllc 
rnct~mhcnl l.,ECs asserted proprietary rnteres~ 1s outweighed by the bcncflth irf 

fil~it~iiitlng more rapid dcploymcnt of competitron for thc grciiatcst t~tirntlor r l f  

C C I ~ I S I I I ~ C ~ S . " ~  

1fi111 clc111ent is Soiin~l to hc propi-ictary. and nonc of the ihrc'e crr-ctir~i';t.lrlc-r~ itrri:!: ihc 

t t r r x ~  slcp is to dctcrniinc ~vlicthcl- ;in clcmcnt is "necessary". 

M'c curiclt~cic that a prolx-ictary network element is "necessury" with111 tiit. 
tne;ktrlng of 3 251(cl)(l)(A) i f ,  taking into cons~dcration the availahrltty r r f  
;ittcrn;it~vc clcrnents oiits~dc the incumbent's network. inclt~dlng self-prc;vrstc>ii~xrg 

?' 
ld , 4  3.4 

i - 
d i f  , F 35 

" I  irf .'$ 37 f t i # b t n t ~ t c \  omitted) 
'8  % f;L. 71 ,i? 



; i  r.cqt~c\t cat.r.lcr 01- acqcrisrng an altei-native from rr thir-d-1-ta;l! cti l i l7it~f .  I , ~ C / C  i k i  

~ \ ~ c c I , \  1 0  f l l , ~ l  ~ I i % i i l ~ ' [ l t  \ I O C I I C I .  ;I#, ;I ~ I - ; I C [ I C ; I ~ .  cconctrnlc. ;II"IC! c)/>~iallrlfl;it lli,+tft'r. 
o 1 - ~ - ~ ' / t i i f ~ ~  ;l rci1Lic';trng carner from prnv~drng thc scr.i11ce4 ~t r t ~ h \ i  ti)  ojtcr. 'ii c 
s~rt!w\l~rtii N'l'lA t l i k ~ t  [hc PI-opcr focus 01' the "IICCCSS;II*~" %t;it~d;trci IS ~ i t f  ict31cr 
;~L'CCSS 1 0  the I I I C L I I ~ ~ ~ ~ C T I  t IXCs proprletar-y elenlent 1s ahsolulc1~, rcqi111 CCJ t (ti. f A;* 
uot~\pet  jtnr's prtr\ lslon of  11s intended s e n - ~ c e .  We I'lnci. !hcrctor?t. rhar ;irj 

rt~i.~trnhcnt I.EC must pr-(11 rclc access to pi-opr-relary clcmcnt. i t  $i: lhl ir~it!r i i ;~ ;t : '~ . i ' \ *  

t r l  thc t l ~ ~ 7 i ~ i ~ [  \ V ( J I I I C I  prevent a compctr to[- 1'1-nrii p r c r ~ ~ d l r ~ g  r h ~  wr-i 2::c :I wi.A+++ C ~ J  

olfcr. In other \\.orcls. \trc conclude that an rncl.lmhent LIXs prr lpnciai') rrsl:% r,t-li; 

c.lcrlli*~it \ \ iv .~ lc l  only hc .I\ arl;ihlc to a conipct~tor i t '  thc ccinliwrtrtrr 1% trn,:t~ic 
13ffl:t. SCTL ICC. \ v ~ t I i ~ u t  ;ICCCSS t ~ )  the el ern en^. hcc:~usc not prClc.trc::l, ~ ' L ' c ~ ~ I o I x ' ~ ~ ~ . ,  .rti:f 

cq~cr,~t\c~nal altcr-n:~t~\c I T  ;~\l;~rl~ihlc e~thcl- I > >  \clJ'-psc>\i~rc~n~ntl r)l i : r 1 1 1 1  r i i t i~ ' :  

q,\\lr<c< qtt 

!f tkr: clcmcnt I S  not "nccess~try." thc ILEC need not offer i t .  

Kc~;~ctr~~rig the FCCs nsdcr. i t  is apparent that the FCC cird ntlt ~011r l t f i : t  ittl  ; r : f , r j ~ : ; ~ ~ ,  

~ : ' ~ . ) F I X ~ S I C I I ~   ill I ~ S  owl1 stk~ndar-cis. Although the FCC rx~tcd th;it sc~cra t  rrl '  ihc 13111 k 4.i;ttf 

patantcd AIN s c r \ ~ ~ c c  soft\sare."' and one ILEC clarniccl orlc of t tc  ,413 ~ s r v l c ~ \  ucnr;. ,r  f ~ , i s ! r ' '  

sccro~."' rlrc I T ( '  d ~ t l  not  an;~ly/c [hc AIN wr-\lrce \o l . r \ i ; l r .~  l?r.o\ rcfccf !)t t!it- 111.l:f "c t:t:rk i r!i: 

ctcflnttia17 01' propr~ct;~ry. F L I S ~ ~ C S ~ C ~ ~ C .  wlie~i anal y ~ l n g  ivllet hci- thc ,413 5cr.t i-cl;- zfrttll; ,rsr+ 

rz-cucssat-y. tllc FCC b~tscd ~ t s  dccrsron solely 011 to thc fact !ha1 the :21S ~laiafr;r*vi, St-1; 

thcst fucil~hcs, the C1,ECs arc not pr-ecluded froni offcring Al% srcr-r~cc ivirhuiir ;icrcis I G ~  I!!C 

:\IN scrwcc soft\\ ar-c."" Once agatn, ;lie FCC ignored lrs own aianclitril - -  i t i i~cr i~%-r  ' t!rrt 

t.c?tnpt:r~tnr is trntlblc to offer servlce, t i . ~ t h o ~ ~ t  access to the clernertt. htl~;tui;c 1 7 % ~  j:!;r;tr,::;ri, 



S\inpIy xtaicd. rhc F('C tailed r o  condi~cr the fkict-hasccl an;il>s~s rcqtiirt.cf ku! 114 clst n 

,trl~I r~l:rted F;~c.~ltt~cs. 'ftic FCC chotild h a ~ r  deter-~nlned ~i hetticr: 

w thc :\IS ccr\ tcc cclfru are '~cf~fferentiatcs its scrvlccs lri~r-ll i t \  e:olnpcittnrt >L'FVI<i.\ 
" I f% l  

or othci-it ike con~~?ctrtrvely crgn~fri'unt: 
BP "lack ot ;lccc.i.; i\ould leop;ird~zc the s~iij of the 1C)Oh A c I  ~ t )  hrr~rg r;q.rrt! 

cvmpctltron to iiic Srcatest nurnher of custorncrs;"'"' 
@ :is a pract~cal, C L O ~ C ) I I I I C  ~ind oper-at~on~il rnattcr, (.'LEC'x ~irc pr-cclttci~rl ttirzn 

~ ~ ~ O L I C ~ I I I ~  the SCI.VICC 11 seeks to offcr;"" 

a. Owest has not demonstrated that its AIN features difkrcntinir. ii frmg 
its con-nyuetitorrs or is otherwise cornpetifivelv si~raifificnnl 

- 7 1 he FCC'\ drscuss~nn of AIN servlce software f'ocust*cl t3n Pri\;it-> Xfsitar*er, ,i 

\cs\ ICC prc.,vrc.lcd 11 y ,-~mer~tccIi that Amei-i tech liel~i pnlcn~s r 111 iuld ciii~rnctl ,rk ,: ; t , r i lL* 

secret.'"' Thc FCC described Piivacy Manrlger i n  its or-ricr."" P r l ~ i 1 3  :L'l;rrr:ry~*: 2 %  it:! t 

\im~lai. to Q\vest'\ Tallcs 113 ~vlth P~-ivacy+."" It  uocs not  a j ~ ~ s ~ ; t i . ~ ! ~ i ~ f  (,)~SL*+~I'\ ?.t:t~:i i* 

i t ~ ~ ~ a r w ~ i  any  Ls'ay un:que to warrant a finding that r t  shtluld he cl;tcsif'r~hJ ;w irrl ~ P I ' I I ~ : , I P  t 

I r  i1ppcan.s r o  he no d~fferent than any other- sw~tch fcaturc ~h:t~ f~11cci;t i'i tccjtittcJ f t ~  

h. Lack of access to AIN features worlftl ieol~arffkt LIPC goal of the f994i 
Act to bring rapid competition to the greatest nt~mbrr of ciisttlnrers 

?. I hc FCC l ~ i s  stated that use of UNEs h y  :I CLEC' to pr'cn lilt: t ~ : t ~ ~ t ~ n ~ ~ - t ~ i r i ~ i c - ; ~ t ~ i ~ y ;  




































































































































































